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In the Court of Appeals of the District of Columbia. 


No. 2335. 

United States, Appellant, 

VS. 

Griffin Halstead. 


a Supreme Court of the District of Columbia. 

No. *27235, Criminal. 

United States 

V3. 

Griffin Halstead. 

United States of America, 

District of Columbia, ss: 


Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Indictment. 

Filed in Open Court Oct. 3, 1910. J. R. Young, Clerk. 

In tlie Supreme Court of the District of Columbia, Holding a 
Criminal Term, April Term, A. D. 1910. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present: 

That on the sixteenth day of November, in the year of our Lord 
one thousand nine hundred and eight, and from thence until the 

\ J u a ry, in the year of our Lord one thousand 
nine hundred and ten, one Griffin Halstead, late of the District 
aforesaid, was engaged under the name of Griffin Halstead and Com¬ 
pany at the District of Columbia aforesaid in the business of a stock¬ 
broker. that is to say, in buying and selling on commission for other 
1—2335a 
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persons stocks, bonds and other marketable securities; and that from 
time to time during the period aforesaid, and at the District afore¬ 
said, one John II. Howell had ordered the said Halstead to buy and 
to sell for him, the said Howell, large quantities of certain of the 
stocks which were then dealt in on the New York Stock Exchange, 
and the said Halstead had from time time to time reported to the 
said Howell the execution by Halstead of the several orders so given 
as aforesaid. 

I hat on the first day ot September, in the year of our Lord one 
thousand nine hundred and nine, the said Halstead reported to the 
said Howell that he then had in his possession or under his 
2 control for and on account of the said Howell certificates of 
stock representing in the aggregate twelve hundred shares of 
stock in the Northern Pacific Kail way Company, a bodv corporate, 
twenty-four hundred shares of stock of the Heading Company, a 
body corporate, two thousand shares of stock in the Union Pacific 
Railroad Company, a body corporate, twelve hundred shares of the 
stock of The Chesapeake and Ohio Railway Company, a bodv cor¬ 
porate, one hundred shares of the stock of the Pacific Mail Steamship 
Company, a body corporate, one thousand shares of the common 
stock of the United States Steel Corporation, a body corporate, and 
eight hundred shares of the stock of the American Smelting and Re¬ 
fining Company, a body corporate. 

And the Grand Jurors aforesaid, upon their oath aforesaid do 
further present, lliat all of the stocks purchased by the said Howell 
had been purchased on margins, that is to say, the said Howell had 
between the sixteenth day of November, in the year of our Lord one 
thousand nine hundred and eight, and the second day of March, in 
the }ear of our Lord one thousand nine hundred and nine given to 
the said Halstead in part payment for the said stocks the sum of 
twelve thousand dollars, and it was agreed between the said Halstead 
and the said Howell that the said Halstead might hold the said stock* 
in his possession as security for the payment of the amount due 
thereon until the same should be entirelv paid for or ordered sold 
by the said Howell, and it was further agreed that should the 
market price of said stocks decline, the said Howell should make 
further payments to the said Halstead on account of the purchase 
price of said stocks as requested by the said Halstead, and 
o that after their purchase by said Howell the market price of 
said stocks had so increased that on the twenty-second day of 
December, m the year of our Lord one thousand nine hundred and 
inne, the said Howell had an equity therein of over thirty thousand 
dollars; and that on the day last aforesaid the said Howell was pre¬ 
paring to temporarily leave the District of Columbia; all and singular 
of which the premises aforesaid the said Griffin Halstead on the day 
and year last aforesaid well knew. J 

And the Grand Jurors aforesaid, upon their oath aforesaid do 
further present: ’ 

That on the day and year last aforesaid, and at the District afore- 
smd, the said Griffin Halstead unlawfully, knowingly, and with in¬ 
tent to defraud did falsely pretend and represent to the said John H. 
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Howell that the said Halstead then had in his possession or under 
his control certificates of stock representing the said shares of the 
several stocks as hereinbefore described, which he held for and on be¬ 
half of the said Howell subject to the payment to him of the balance 
due on the purchase price of said stock or to sale on the order of said 
Howell; that should the market price of the said stocks purchased by 
the said Howell decline during the absence of said Howell from the 
District of Columbia it might become necessary to make additional 
payment on the stocks so purchased for the said Howell; and the said 
Halstead did request the said Howell to endorse two certain prom¬ 
issory notes each for the sum of twentv-fivo hundred dollars, and to 
leave the same with said Halstead, the proceeds thereof to be 
4 used by the said Halstead for the purpose of protecting the 
said Howell in the ownership of the said stocks should the 
market price thereof decline during the said Howell’s absence from 
the District of Columbia. 

By color and means of which said several false pretenses, the said 
Griffin Halstead did on the twenty-second day of December in the 
year of our Lord one thousand nine hundred and nine, and at the 
District aforesaid, unlawfully, knowingly, and with intent to de¬ 
fraud, obtain and procure the signature of the said John H. Howell 
as indorser to two certain promissory notes each for the sum of 
twenty-five hundred dollars and each of the value of twenty-five 
hundred dollars, one of which promissory notes was of the tenor fol¬ 
lowing, that is to say: 

“Washington D. C.,-, 1910. 

— days after date 1 promise to pay to the order of John II. Howell 
twenty-five hundred and no 100 Dollars $2500 for value received, 
with interest at the rate of 0 per cent, per annum until paid. Pay¬ 
able at American National Bank of Washington. 

GRIFFIN HALSTEAD.” 


the tenor of the other of which said promissory notes the Grand 
Jurors are unable to give because the same has been destroyed, but 
which note was signed as maker by the said Griffin Halstead, was un¬ 
dated, and was for the sum of twenty-five hundred dollars, and was 
payable to the order of the said John H. Howell at The Commercial 
National Bank of Washington, D. C., and bore interest at the 
5 rate of six per cent, per annum until paid, and the length of 
time for which said note should run was left blank, which 
said promissory notes the said John II. Howell, relying u-on the false 
pretenses aforesaid, which he believed to be true, and being deceived 
thereby, did then and there indorse and deliver to the said Griffin 
Halstead. 


Whereas, in truth and in fact, at the time of the making of the 
false pretenses aforesaid, and of the indorsing and delivery of the 
said promissory notes as aforesaid, the said Halstead did not have in 
his possession or under his control for or on behalf of the said Howell 
certificates of stock representing the said shares of stocks in the said 
bodies corporate aforementioned, nor representing any shares of 
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Stock in said bodies corporate, but lie, the said Halstead, had before 
said twenty-second day of December, in the year of our Lord one 
thousand nine hundred and nine, unlawfully,"wrongfully and with¬ 
out the authority or knowledge of the said Howell sold all shares of 
stock which the said Halstead had theretofore purchased for and on 
behalf of the said Howell; nor was the said Halstead on the day last 
aforesaid able to buy or replace the said shares of stock or any of 
them, but wa> then and there insolvent and bankrupt, as he, the said 
Halstead, at the time of the making of the several pretenses aforesaid 
\w II knew . against the lorm ot the statute in such case made and pro¬ 
vided, and against the peace and government of the said United 
elates. 

Second Count. 

*\ n d the t»raiid Jurors aforesaid, upon their oath aforesaid 
b do further present: 

1 hat on the sixth day of January, in the vear of our Lord 
one thousand nine hundred and ten, and at the District of Columbia 
aforesaid, and while the said (Jrillin Halstead was in the said District 
engaged in the business of stockbroker as set forth in the first count 
hereof, and after the said John II. Howell had purchased the said 
shares of stock on margin as set forth in the first count hereof, and 
after the said Halstead bad on the said first day of December, in the 
year of our Lord one thousand nine hundred and nine, reported to 
the said Howell that the said Halstead had in his possession or under 
his control for and on account of the said Howell certificates of stock 
representing the shares of stocks in the first count hereof described 
and before the said Howell had directed the said Halstead to <e\l 
anv of said shares of stock, and after the commission by the said 
Halstead of the offense in the first count hereof set forth, and after 
the said John II Howell had returned to the District of Columbia, 
the said Hriffin Halstead at the District aforesaid, unlawfully, know¬ 
ingly and with intent to defraud did falsely pretend and represent 
to the said John If. Howell that he. the said Halstead, then had in 
h,s possession or under bis control certificates of stock representing 
the said shares of the several stocks described in the first count 
hereof, and that he the said Halstead held the said shares of stock 
for and on behalf of the said Howell subject to the payment by the 
said Howell of the balance due on the purchase price of said stocks; 
m that he the said Halstead had used one of the promissory notes 

' indorsed by said Howell and delivered to said Halstead as set 

forth m the first count hereof and had applied the proceeds 
of said note to payments on account of the purchase price of said 
certificates of stock and that he needed three thousand dollars addi¬ 
tional in order to make further payments on account of the pur¬ 
chase price of said stocks and did request the said Howell to indorse 
to him a certain other note for the sum of three thousand dollars the 
proceeds of which were to be used for such purpose 

Ry color amiI towns of which said false pretenses in this eount set 
forth the said Oriftin Halstead did on the sixth day of January in 
the year of our Lord one thousand nine hundred and ten and at the 
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District aforesaid unlawfully, knowingly, and with intent to defraud, 

, 1,1 ; l,ul I' rw « re * le «g»«ture of the said John H. Howell as in- 

‘■.m?i C, i iV <Cr,a i" ‘"'r Prom'-ssory note for the sum of three thou- 

u 1111,1 " f 11 the . val,le of tllre e thousand dollars, which note 

" a> ot tile tenor following: 

$3000 00/100. Washington, D. C.,_, 1910. 

rp, after date I promise to pay to the order of John II. Howell 

Ihree thousand and no/100 Dollars at The Commercial National 
Hank of \\ ashington 1). C. Value received, with interest at the rate 
ot 1) per cent, per annum until paid. 

GRIFFIN HALSTEAD.” 

which last mentioned promissory note, said John H. Howell rely- 
inn upon the false pretenses in this count set forth, which 
lie lieheved to he true and being deceived thereby, did then 
and there indorse and deliver to said Griffin Halstead 
U herons, in truth and in fact, at (he time of the making of the 
false pretenses in this count set forth, and of the indorsing and de¬ 
nary of the promissory note last, aforesaid, the said Halstead did not 
Have in Ins possession or under his control certificates of stock repre¬ 
senting the said shares of stocks in the bodies corporate aforemen- 
loned nor representing any shares of stock in said bodies corporate, 
hut lie. the said Halstead, had before the said sixth day of January 
ill the year ot our Lord one thousand nine hundred and ten, wrong¬ 
fully and without the authority and knowledge of said Howell sold 
all shares of stock "Inch the said Halstead had theretofore purchased 
for and on behalf of the said Howell; nor was the said Halstead on 
tbe day last aforesaid able to buy or replace the said stocks or any of 
them and was then and there insolvent and bankrupt, nor had'the 
said Halstead discounted or in any other manner used either of said 
promissory notes for twenty-five hundred dollars indorsed and de- 
nered to him by the said Howell as set forth in the first count 
hereof nor had the said Halstead applied the proceeds of either of 
said notes to payments on account of the purchase price of said certifi¬ 
cates of stock; nor did the said Halstead need the sum of three thou¬ 
sand dollars or any such whatever to make payments on account of 
the purchase price of said stocks: as he. the said Halstead, at the time 
of the making of the several false pretenses in this count, set forth 
well knew; against the form of the statute in such ease made 

and provided, and against the peace and government of the 
said l mted States. 

Third Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: ’ 

That the said Griffin Halstead, on the twelfth day of January' in 
the year of our Lord one thousand nine hundred and ten, and at the 
District aforesaid, was the agent of the said John H. Howell; and 
that on the day and year aforesaid, and at the District aforesaid, he, 
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the said (>riffi ii Halstead, had in In. possession and under his care as 
such client, a certain promissory note for the sum of twenty-five 
hundred dollars and of the value of twenty-five hundred dollars, 
which promissory note was of the tenor following, that is to say: 


“Washington, I). C., 


—, 1010 . 


flays alter date I promise to pay to the order of John If. Howell 
twen-y-five hundred and no 100 Dollars $2. r >00 for value received, 
with interest at the rate of 0 per cent, per annum until paid. Pay¬ 
able at American National Bank of Washington 

GRIFFIN HALSTEAD.” 
and hearing on the hack thereof the indorsement: 


u 


JOHN II. TIOWELL. 




of the property of the said John IT. Howell which said note had 
come into such possession and under such care of him the 
10 said Griffin Halstead by virtue of the said emplovment of him 
the said Griffin Halstead as agent of the said John II. Howell 
as last aforesaid: and that Ik*, the said G rill in Halstead, so having the 
said last mentioned promissory note in his possession ami under his 
care as aforesaid, did then anil there, and while he the said Griffin 
Halstead was such agent as last aforesaid, wrongfully convert the 
same to his own use and fraudulently take, make away with and 
secrete the same with intent to convert the same to his own use. and 
did thereby then and there embezzle the same: against the form of 
the statute in such case made and provided, and against the peace 
and government of the said United States. 


Fourth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present: 

That the said Griffin Halstead, on tlie twelfth day of January, in 
the year of our T.ord one thousand nine hundred and ten. and at the 
District aforesaid, was the agent of the said John II. Nowell; and 
that on the day and year aforesaid and at the District aforesaid, he. 
tin* said Griffin Halstead, had in his possession and under his care 
twenty -fine hundred dollars in inonev of the value of twenty-five 
hundred dollars of the money and property of the said John II. 
Howell, which said twenty-five hundred dollars had come into such 
possession and under such care of him the said Griffin Halstead by 
virtue of the said employment of him the said Griffin Halstead as 
agent of the said John IT. Howell as last aforesaid, and that he, the 
said Griffin Halstead, so having the said twenty-five hundred 
11 dollars in his possession and under his care as aforesaid, did 
then and there, and while he the said Griffin Halstead was 
such agent as last aforesaid, wrongfully convert the same to his own 
use and fraudulently take, make away with and secrete the same 
with intent to convert the same to his own use, and did thereby then 
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and there embezzle the same; against the form of the statute in such 
ease made and provided, and against the peaee and government of the 
said United States. 

Fifth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

lhat the said Griflin Halstead on the thirteenth day of January, 
in the year of our Lord one thousand nine hundred and ten, and at 
the District aforesaid, was the agent of the said John H. Howell; and 
that on the day and year aforesaid and at the District aforesaid, he, 
the said Grillin Halstead, had in his possession and under his care 
a* such agent, a certain promissory note for the sum of three thou¬ 
sand dollars and ot the value ot three thousand dollars, which note 
was of the tenor following: 


*•$3000 00/100. 


Washington, D. C.,-, 1910. 


— days after date l promise to pay to the order of John II. Howell 
lliree thousand and no/100 Dollars {it the Commercial National 
Bank of Washington D. C. Value received, with interest at the 
rate of 0 per cent, per annum until paid. 

GRIFFIN HALSTEAD.” 
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and bearing on the hack thereof the indorsement: 

“JOHN II. HOWELL.” 


of the property of the said John II. Dowell, which said note had 
come into such possession and under such care of him the said Grillin 
Halstead by virtue of the said employment of him the said Grillin 
Halstead as agent of the said John II. Howell as last aforesaid; and 
that lie, the said Grillin Halstead, so having the said last-mentioned 
promissory note in his possession and under his care as aforesaid, did 
then and there, and while he the said Grillin Halstead was such 
agent as last aforesaid, wrongfully convert the same to his own use 
and fraudulently take, make away with and secrete the same with 
intent to convert the same to his own use, and did thereby then and 
there embezzle the same; against the form of the statute in such case 
made and provided, and against the peace and government of the 
said United States. 

Sixth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present: 

That the said Griflin Halstead, on the thirteenth day of January, 
in the year of our Lord one thousand nine hundred and ten, and at 
the District aforesaid, was the agent of the said John II. Howell; and 
that on the day and year aforesaid, and at the District aforesaid, he, 
the said Griffin Halstead, had in his possession and under his care 
three thousand dollars in money of the value of three thousand dol¬ 
lars of the money and property of the said John H. Howell, which 
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said three thousand dollars had come into such possession 
and under such care of him the said Griffin Halstead by 
virtue of the said employment of him the said Griffin Hal¬ 
stead a." agent of the >aid John II. Howell as last aforesaid) and that 
he. the said Griffin Halstead, so having the said three thousand dol¬ 
lars m Ins possession and under his care as aforesaid, did then and 
there, and while he the said Griffin Halstead was such agent as last 
aforesaid, wrongfully convert the same to his own use and fraud¬ 
ulently take, make away with and secrete the same with intent to 
convert the same to his own use, and did thereby then and there em¬ 
bezzle the same; against the form of the statute in suclf case made 
and provided, and against the peace and government of the said 
United States. 


Seventh Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present: 

That the said Griffin Halstead, on the second day of March in 
the year of our Lord one thousand nine hundred and nine, and at 
the District aforesaid, was the agent of the said .John II. Howell; and 
that on the day and year aforesaid, and at the District aforesaid, he, 
the said Giiffin Halstead, had in his possession and under his care 
forty-eight hundred dollars in money of the value of forty-eight 
hundred dollars of the money and property of the said John 'll. 
Howell, which said forty-eight hundred dollars had come into sucli 
possession and under such care of him the said Griffin Halstead bv 
virtue of the said employment of him the said Griffin Halstead as 
agent of the said John II. Howell as last aforesaid; and that 
i t he, the said Giitlin Halstead, so having the said fortv-eight 
hundred dollars in his possession and under his care as 
aforesaid, did then and there, and while he the said Griffin Halstead 
was such agent as last aforesaid, wrongfully convert the same to his 
own use and fraudulently take, make away with and secrete the 
same with intent to convert the same to his own use, and did thereby 
then and there embezzle the same; against the form of the statute 
in such case made and provided, and against the peace and govern¬ 
ment of the said United States. 

CLARENCE R. WILSON, 

Attorney of the t inted States in and 

for the District of Columbia. 

(Endorsed:) No. 27235 Crim. United States vs. Griffin Halstead, 
raise pretenses and embezzlement. Witnesses: John II. Howell, 
John Tillman Hendricks, Maurice II. Joyce, Walter Scott Rover! 
A tiue hill. \\ illiam \\ . Danenhower, Foreman. 
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Pleas in Abatement. 


Filed May 4, 1911. 

lu the Supreme Court of the District of Columbia, Holding a 

Criminal Term. 

Criminal, No. 27235. 

United States 
vs. 

Griffin Halstead. 

(1). Comes now the defendant, the said Griffin Halstead, in his 
own proper person, and having heard read the indictment in the 
above-entitled cause, for plea in abatement thereto says, That he 
ought not to he compelled to answer the same, because heretofore, to 
wit, on the 19th day of January, 1910, there was filed against him in 
the Supreme Court of the District of Columbia, Holding a Bank¬ 
ruptcy Court, a petition in involuntary bankruptcy, by John T. 
Hendrick, L. L, Bui ton and Harry B. Mason, the same being num¬ 
bered 050 on the dockets of said Court; that thereafter such proceed¬ 
ings were had upon said petition and in said Bankruptcy cause num¬ 
bered 050 aforesaid, as that on, to wit, the said 19th day of Janu- 
} 1910, one Charles A. Douglas was appointed Receiver with direc¬ 
tions to immediately take charge of the offices in the District of Co¬ 
lumbia of said defendant, and of all of his, said defendant’s books, 
papers, records and assets of every kind or character, and to hold 
the same until the appointment of a trustee of the estate of said de¬ 
fendant, and until the further order of said Court ; that there¬ 
to after the said Charles A. Douglas duly qualified as such Re¬ 
ceiver by giving the bond required of and from him in and by 
the order appointing him such Receiver; that thereafter the said 
Charles A. Douglas such Receiver, pursuant to the directions afore¬ 
said, took possession of the aforesaid hooks, papers and records, 
which said books, papers and records had been kept and used by said 
defendant in the conduct of his business and which said books, papers 
and records contained the record and accounts of this defendant in 
the conduct of his business with respect of the charges, matters and 
things made, contained and set forth in the indictment in the 
above-entitled cause; that thereafter and prior to the 7th day of 
May, 1910, without the knowledge or consent of said defendant, 
the said books, papers and records so in the custody of said Receiver 
as aforesaid, were taken and produced before and used and examined 
by the Grand Jury for the District of Columbia at the April Term, 
A. D. 1910, and used against this defendant in the investigation and 
consideration by said Grand Jury of the charges, matters and things 
made, contained and set forth in the indictment in the above-en¬ 
titled cause; that the taking and producing of said books, papers and 
records aforesaid before said Grand Jury and the use and examina- 
2—2335a 
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tion thereof by said Grand Jury as aforesaid, was to the manifest ill- 
jury and prejudice oi this defendant and contrary to and in violation 
of law, and in violation ot the rights, privileges and immunities 
guaranteed to this defendant by the Constitution of the United 
States. All oi which this defendant is ready to verify. 

\\ here!ore, he prays judgment of the said indictment and 
17 that the same may he quashed. 

(2). Conies now here the defendant, the said Uritlin Hal¬ 
stead, in his proper person, and having heard read the indictment in 
the above-entitled cause, for plea in abatement thereto says, That he 
ought not to be compelled to answer the same, because heretofore, to 
wit, on the 19th day of January, 1910, there was tiled against him in 
the Supreme Court of the District of Columbia, Holding a Bank¬ 
ruptcy Court, a petition in involuntary bankruptcy by John T. Hen¬ 
drick, E. L. Burton and Harry B. Mason, the same being numbered 
050 on the dockets of said Court; that thereafter such proceedings 
were had upon said petition and in said Bankruptcy cause num¬ 
bered 050 aforesaid, as that on, to wit, the said 19th day of January, 
1910, one Charles A. Douglas was appointed Receiver with directions 
to immediately take charge of the offices in the District of Columbia 
of said defendant, and of all of his, said defendants books, papers, 
records and assets of every kind or character, and to hold the same 
until the appointment of a trustee for the estate of said defendant, 
and until the further order of said Court; that thereafter the said 
Charles A. Douglas duly qualified as such Receiver by giving the 
bond required of and from him in and by the order appointing him 
such Receiver; that thereafter the said Charles A. Douglas, a* such 
Receiver, pursuant to the directions aforesaid, took possession of the 
aforesaid books, papers and records; which said books, papers and 
recoid> had been kept and used by said defendant in the conduct of 
his business and which said books, papers and records coll¬ 
ie tailied the record and accounts of this defendant in the con¬ 

duct of his business with respect of the charges, matters and 
things made, contained and set. forth in the indictment in the above- 
entitled cause; that thereafter such further proceedings were had in 
said cause numbered 050 as that on, to wit, the 10th day of March 
1910, said defendant was duly adjudicated a bankrupt; and there¬ 
after, on, to wit, the 13th day of April, 1910, one Edmund Brady 
was duly elected Trustee of the estate of said defendant and on, to wit 
the 14th day of April, 1910, said Edmund Brady duly qualified 
as such Trustee bv giving the bond required of him as such Trustee; 
that thereupon the said Edmund Brady, as such Trustee became and 
was entitled to receive of and from said Charles A. Douglas, Receiver 
as aforesaid, the said books, papers and records, and it became and 
was the duty of said Charles A. Douglas, Receiver as aforesaid, to 
turn over and deliver to said Edmund Brady, Trustee as aforesaid, 
the said books, papers and records; that thereafter the said Charles 
A. Douglas. Receiver as aforesaid, turned over and delivered to said 
Edmund Brady, Trustee as aforesaid, the said books, papers and rec¬ 
ords; that thereafter and prior to the 7th dav of May, 1910, without 
the knowledge or consent of said defendant*, the said books, papers 
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and records, so in the custody of .-aid Trustee as aforesaid ; were taken 
and produced before and used and examined bv the Grand Jury for 
the District of Columbia at the April Term, A. D. 1910, and used' 
against this defendant in the investigation and consideration by said 
jrand Jury of the charges, matters and things made, contained and 
iq indictment in the above-entitled cause; that 

™ taking and producing of said books, papers and records 

. aforesaid before said Grand Jury and the use and examina¬ 
tion thereof by said Grand Jury as aforesaid, was to the manifest 
injury and prejudice of this defendant, and contrary to and in vio¬ 
lation of law, and in violation of the rights, privileges and immu¬ 
nities guaranteed to this defendant by the Constitution of the 
l nited States. All of which this defendant is ready to verify. 

herefore, he pram's judgment of the said indictment and that the 
same may be quashed. 

District of Columbia, ss: 

Before me a notarv public, in and for the District aforesaid per¬ 
sonally appeared Griffin Halstead, who being by me first dulv 
sworn, deposes and says. That he has heard read the foregoing pleas 
by him pleaded and knows the contents thereof, and that the mat¬ 
ters and things in the said pleas and each of them, stated of his own 
knowledge are true, and those stated on his information and belief 
he believes to be true, and that each of the said pleas is true in sub- 
stance and in matter of fact. 

GRTFFIN HALSTEAD. 

Subscribed and sworn to before me. at the District aforesaid, this 
28th day of April, A. D. 1911. 

rsEAL.l JOHN P. MoMAHON. 

'Notary Public, D. C. 

20 Demurrer to Pleas in Abatement. 

Filed May 13, 1911. 

Tn the Supreme Court of the District of Columbia, Holding a 

Criminal Term. 

Criminal, No. 27235. 

United States ~ 1 

vs. ' - 

Griffin Halstead. 

The United States says that each of the pleas in abatement herein 
is bad in substance. 

CLARENCE R. WILSON, 

United States Attorney, D. C 
• J. C. ADKINS, 

Special Asmstant U. S. Attorney, D. C. 
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UNITED STATES VS. GRIFFIN HALSTEAD. 


Note. —-The matters of law intended to be argued in support of 
the foregoing demurrer are the following: 

1. Neither of said pleas shows that the defendant was compelled 
to be a witness against himself. 

2. That each of said pleas fails to show any injury or damage 
suffered by said defendant by reason of the matter therein set forth. 

3. It does not appear in either of said pleas that the papers and 
books of the defendant therein mentioned were the only evidence be¬ 
fore the ft rand Jurors who returned said indictment. 

21 4. It does not appear that legal, competent and sufficient 

evidence to show the offenses set forth in the above-mentioned 
indictment, in addition to the said books and papers, was not re¬ 
ceded and considered by the said ft rand Jurors prior to the finding of 
said indictment. 

o. It does not appear that the said books, records and papers con¬ 
tained any evidence with respect to the charges and matters set 
forth in said above-mentioned indictment. 

fi. It floes not appear that any matters contained in said records, 
books ami papers tended to show the guilt and not the innocence of 
the^ defendant of tlie charges set forth in said indictment. 

<. The said books, records and papers of the defendant described 
in each of his said pleas in abatement were competent and legal evi¬ 
dence to submit to said ftrand Jurors in the consideration of the 
charges set forth in said indictment. 


To Messrs. A. A. Birney and II. Prescott ftatlev. Attornevs for the 
Defendant: 

Please take notice that at the opening of the court on Friday. 
May 12. 1011, or as -non thereafter as counsel can be heard, we shall 
call to the attention of Mr. Chief Justice Clabaugh, holding Criminal 
Court No. 2, the foregoing demurrer. 

CLARENCE R. WILSON, 

I'mted Statn? Attorney, /). C. 

J. C. ADKINS. 

Special Assistant T\ S. Attorney , /). C. 

22 Service of copy of (he foregoing motion acknowledged 

this fi day of May. A. D. 1911. 

A. A. BIRNEY. 

H. PRESCOTT GATLEY, 

Attorneys for Defendant. 


Supreme Court of the District of Columbia. 

Thursday, June 22nd, A. D. 1911. 

The Court resumes its session pursuant to adjournment. Mr. Chief 
Justice Clabaugh presiding. 
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No. 27235. 

United States 
vs. 

Griffin Halstead. 

Come- as well the Attorney of the United States as the defendant 

by his attorneys A. A. Birney and H. Prescott Gatley Esquires; 

whereupon the demurrer of the Attorney of the United States to the 

pleas in abatement of the defendant, having been heretofore argued 

and submitted to the Court, is bv the Court overruled. 

«/ 

23 Note of Appeal. 

Filed July 11, 1911. 

Tn the Supreme Court of the District of Columbia, Holding a 

Criminal Term. 

Criminal, No. 27235. 

United States 
vs. 

Griffin Halstead. 

Now comes the United States, by its Attorney, Clarence R. Wilson, 
and. electing to stand upon its demurrer filed in the above entitled 
cause, notes an appeal to the Court of Appeals from the judgment of 
this Court overruling the demurrer of the Government to the plea tn 
abatement of the defendant, and quashing the indictment. 

CLARENCE R. WILSON, 

Attorney of the United States in and 

for the District of Columbia. 

Prsedpe. 

Filed Julv 11, 1911. 

& • 

Tn the Supreme Court of the District of Columbia, Holding a 

Criminal Term. 

r Criminal, No. 27235. 

United States 

vs. 

Griffin Halstead. 

The Clerk will please issue citation on appeal to the Court 

24 of Appeals in the above entitled cause. 

CLARENCE R. WILSON, 

Attorney of the United States in and 
" for the District of Columbia . 



UNITED STATES VS. GRIFFIN HALSTEAD. 


2° I n the Supreme Court of the District of Columbia. 

No. 27235, Criminal. 

United States 
vs. 

Cmi -fin Halstead. 

The President of the United Suites to Griffin Halstead, Greeting: 

f V"' H 7* >»w»>y and admonished to he and appear at a Court 
o . ppea s of the District of Columhia. upon the docketing the cause 
herein, under and as directed hy the Rules of sai.l Court, pursuant 
to an Appeal filed in the Supreme Court of the District of Columhia. 
on the 11th day of July, 1011. wherein the United States is Appel¬ 
lant, and yon are Appellee, to show cause, if anv there he. whv the 
Judgment :rendered against the said Appellant.'should not l»e eor- 

that behalf S,>00,lv ius,i, ' c • s,,ou,<1 not ^ done to the parties in 

Witness the Honorable Harry M. Clahaugh. Chief .lustiee of the 
Supreme Court of the District of Columbia, this 12tl, dav of J„lv in 
the year of our Lord one thousand nine hundred and eleven. 

[Seal Supreme Court of the District of Columbia. 1 

■T. R. YOFNG, Chrk. 

Ry E. .1. MrKEE, A**’t CM. 

^Service of the above Citation accepted this 10th day of July, 

TI. PRESCOTT GATLEY, 

c ,, Attorney for Appellee, 

Per S. M. 

A. A. RTRNEY. 

H. P. GATLEY. 

. rEndorsed:! No 27235. Criminal. United Stales vs. Griffin Hal- 

• t l d - issued July 12th. 1911. Served eopv of the 

within Citation on Griffin Halstead bv service on H. Prescott Gatlev 
his attorney as per his acceptance of same. Julv 13. 1911 Auliek 
Palmer. Marshal.-. U. S. Att’y, Attorney for Appellant. 
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26 Designation of Record. 

Filed July 11, 1911. 

In the Supreme Court of the District of Columbia, Holding a 

Criminal Term. 

Criminal, No. 27235. 

United States 
vs. 

CIkiffin 1 Ialstead. 


Now comes the United States, by its Attorney, Clarence R. Wilson, 
and indicates the following to comprise the record for the transcript 
on the appeal in the above entitled cause: 

1. The indictment. 

2. Defendant’s pleas in abatement. 

3. Demurrer to pleas in abatement. 

4. Order of Court thereon. 

5. Notice of appeal!, and memorandum of citation. 

6. This designation. 

CLARENCE R. WILSON, 

Attorney oj the United States in and 

for the District of Columbia. 


Service of the foregoing acknowledged this 17th day of July A. D. 
1911. 

II. PRESCOTT GATLEY, 

Per J. P. W., 

Attorney for Defendant. 


27 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 


1, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 26, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein liled, copy of which is made 
part of this transcript, in Criminal Cause No. 27235, United States 
vs. Grittin Halstead, as the same remains upon the files and of 
record in said Court. 

In testimonv whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 2d day of August, 1911. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk , 

ByALF. G. BUHRMAN, Asst Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
2335. United States, appellant, vs. Griffin Halstead. Court of Ap- 
pleas, District of Columbia. Filed Aug. 14, 1911. Henry W. 
Hodges, clerk. 
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ADDITION TO RECORD PER STIPULATION OF COUNSEL. 


Court of Appeals, District of Columbia 

OCTOBER TERM, 1911. 

No. 2335. 


No. 19, SPECIAL CALENDAR. 


UNITED STATES, APPELLANT, 

V8. 

GRIFFIN HALSTEAD. 


FILED SEPTEMBER 18, 1911. 

In the Court of Appeals of the District of Columbia, October Term, 

1911. 

No. 2335. 

No. 19, Special Calendar. 

United States, Appellant, 
vs. 

Griffin Halstead. 

Stipulation as to Record. 

It is. this 18th day of September, A. D. 1911, stipulated and agreed 
by and between counsel for the appellant herein and counsel for the 
appellee that through error the judgment appealed from in the above 
entitled cause was in part omitted from the record, and that the said 
judgment, as it is found in the minutes of the court below, is m the 

words and figures following: 
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3ltt ttf? ffinurt nf Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1911. 


No. 2335. 

No. 19, Special Calendar. 


UNITED STATES, APPELLANT, 

VS. 

GRIFFIN HALSTEAD. 


APPEAL FROM THE SUPREME COURT OF THE DIS¬ 
TRICT OF COLUMBIA. 


BRIEF ON BEHALF OF UNITED STATES. 


Statement of the Case. 

This is an appeal from an order and judgment of the 
court below, overruling the Government’s demurrer to 
two pleas in abatement liled by the defendant, Griffin 
Halstead, to an indictment in seven counts,charging the 
obtaining of money under false pretenses, and embezzle¬ 
ment. 

The first of defendant’s two pleas in abatement set 
forth that on the 19th day of January, 1910, involuntary 
proceedings in bankruptcy were brought against the 
defendant, in the District of Columbia; that a receiver 
was appointed, and that the receiver, under the order of 

rtlOU—1 
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the court, took possession of the hooks, papers and rec¬ 
ords of the defendant, which had heen kept and used by 
the defendant in the conduct of his business, and which 
contained the records and accounts of the defendant 
with respect to the charges made in the indictment; and 
that thereafter, and prior to the 7th day of May, 1910, 
without the knowledge or consent of the defendant, the 
books, papers, and records were taken and produced be¬ 
fore the grand jury at the April term, 1910, and were 
used against the defendant in the investigation by the 
grand jury of the charges contained in the indictment. 
The plea further sets forth that the production of the 
said books, papers and records before the grand jury, and 
t he use and examination ot them by the grand jury was to 
the manifest injury and prejudice of the defendant, and 
contrary to and in violation of law’, and in violation of 
the rights, privileges and immunities guaranteed to the 
defendant by the Constitution of the United States 
(Rec., p. 9). 

The second plea in abatement is the same in effect, ex¬ 
cept that it avers that on the 13th day of April, 1910, 
one Kdmund Brady was elected trustee of the estate of 
the defendant; that he qualified on the 14th day of 
April: that he received the books, papers, and records 
of the defendant from the receiver; and that while in the 
custody of the trustee, the books were taken and used 
before the grand jury (Rec., p. 10). 

To these pleas a demurrer was filed upon the following 
grounds: 

1. Neither ol said pleas show’s that the defendant was 
compelled to be a witness against himself. 

That each ot said pleas tails to show any injury or 
damage suffered by said defendant by reason of the 
matter therein set forth. 

3. It does not appear in either of said pleas that the 
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papers and books of the defendant therein mentioned 
were the only evidence before the grand jurors who 
returned said indictment. 

4. It does not appear that legal, competent, and suffi¬ 
cient evidence to show the offenses set forth in the 
above-mentioned indictment, in addition to the said 
books and papers, was not received and considered by 
the said grand jurors prior to the finding of said indict¬ 
ment. 

5. It does not appear that the said books, records, and 
papers contained any evidence with respect to the 
charges and matters set forth in said above-mentioned 
indictment. 

0. It does not appear that any matters contained in 
said records, books, and papers tended to show the guilt 
and not the innocence of the defendant of the charges 
set forth in said indictment. 

7. The said books, records, and papers of the defend¬ 
ant described in each of his said pleas in abatement 
were competent and legal evidence to submit to said 
grand jurors in the'consideration of the charges set 
forth in said indictment (Rec., p. 12). 

After argument, the court below overruled the de¬ 
murrer, (plashed the indictment, and discharged the 
defendant without a day (See “Addition to Record”). 

It is from this judgment that the present appeal is 
prosecuted. 

Assignment of Errors. 

1. The court below erred in overruling the demurrer 
of the Government to the pleas in abatement of the 
defendant. 

2. The court below erred in not sustaining thedemurrer 
of the Government to the pleas in abatement of the 
defendant. 




3. The court below erred in not holding and deciding 
thiit the pleas in abatement tiled by the defendant were 
bad in substance, because they failed to aver and show 
that the papers and books of the defendant therein 
mentioned and described were the only evidence before 
the grand jurors who returned the indictment against 
the defendant. 

4. The court below erred in not holding and deciding 
that the pleas in abatement of the defendant were bad 
m substance, because they failed to aver and show that 
legal, competent, and sufficient evidence to establish the 
offenses set torth in the indictment, in addition to the 
books and papers, was not received and considered by 
the grand jury prior to the finding of said indictment. 

o. The court below erred in holding and deciding that 
the use of the papers and books of the defendant taken 
by the receiver and trustee, as described in the pleas in 
abatement, constituted an infringement of the rights of 
the defendant under, and a violation of, the Fifth Amend¬ 
ment to the Constitution. 

t>. I he court below erred in holding and deciding that 
the seizure ot the defendant s books by the receiver and 
trustee in bankruptcy, as described in the pleas in 
abatement, was an infringement of the defendant’s rights 
under, and a violation of, the Fourth Amendment to the 
('onstitution. 

7. The court below erred in not holding and deciding 
that, if the use of the defendant s books and papers be¬ 
fore the grand jury, as described in the pleas in abate¬ 
ment, was an infringement of the defendant’s rights, de¬ 
fendant had waived his rights bv the surrender of the 
books to the receiver and trustee. 
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ARGUMENT. 

The question raised upon this appeal, as set forth at 
large in the foregoing assignments of error, may be 
grouped, and will be considered as follows: 

1. The Pleas in Abatement Are Insufficient, Because 
They Fail to Show That There Was Not Ample Legal 
Evidence other than Defendant’s Books Before the 
Grand Jury Sufficient for the Finding of the Indictment. 

2. The Taking of Defendant’s Books by the Receiver 
and Trustee in Bankruptcy, and Their Use Before the 
Grand Jury in Procuring the Indictment Against the De¬ 
fendant, Did Not Infringe the Defendant’s Rights Under 
the Fourth anti Fifth Amendments to the Constitution. 

3. If It Be Held That the Use of the Defendant’s 
Books and Papers Before the Grand Jury by the 
Receiver and Trustee in Bankruptcy Constituted an 
Infringement of His Rights in Violation of the Fifth 
and Sixth Amendments to the Constitution, the De¬ 
fendant had Waived His Rights by the Voluntary and 
Unconditional Surrender of His Books and Papers to 
the Receiver in Bankruptcy. 

These points will be considered in their order. 

I. 

The Pleas in Abatement Are Insufficient Because They Fail 
to Show That There Was Not Ample Legal Evidence 
Before the Grand Jury Sufficient for the Finding of the 
Indictment other than Appellants Books and Papers. 

The pleas in abatement aver with sufficient particu¬ 
larity that in the investigation and consideration by the 
grand jury of the charges set forth in the indictment, 
the books, papers, and records of the defendant, in the 
hands of the receiver and trustee, were used and ex¬ 
amined by the grand jury. The pleas fail to allege, how- 



ever, that there was before the grand jury no legal evi¬ 
dence tending to establish the charges against the de¬ 
fendant, other than these books and papers. 

Although there is some contrariety among the deci¬ 
sions as to how far an indictment may be attacked by 
plea in abatement, because of the insufficiency or 
illegality of the evidence upon which the indictment was 
based, we believe the following rule to be sound and 
supported by the weight of authority. 

If there was any legal evidence before the grand jurv 
the court will not inquire into its sufficiency, nor will it 
quash the indictment in such case because some illegal 
evidence was also received. 

More specifically, if the accused is compelled to give 
testimony against himself before the grand jury, in vio¬ 
lation of his constitutional privilege, the indictment will 
not be quashed, it there was other and legal evidence 
before the grand jury. 

See- 

22 Cyc., 206. 

Joyce on Indictments, p. 144. 

People vs. Lauder, 82 Mich., 109, 115. 

l\ S. vs. Brown, 24 Fed. Cas., No. 14671; 1 Saw¬ 
yer, 531. 

In the case of People vs. Lauder, supra, which is a 
leading case and frequently found cited by prominent 
text writers (vide Clark’s Criminal Procedure, 377), 
Lauder was indicted, and filed two pleas in abatement. 
The first related to the composition and legality of the 
grand jury, and the second set forth the fact that Lauder 
was summoned and examined by the grand jury upon 
the subject-matter for which he was indicted. In a 
lengthy and exhaustive opinion it is held that the plea 
in abatement was bad because even though the examina¬ 
tion ot the defendant before the grand jury might be a 


violation of his constitutional privilege, and the evi¬ 
dence thus obtained illegal, yet the plea did not dis¬ 
tinctly aver that there was no other or competent 
evidence before the grand jury. In the course of its 
opinion the court said: 

“In determining the sufficiency of this plea it 
should be borne in mind that the finding of the 
grand jury was not a trial upon the merits, but a 
presentment of charges or mere accusation upon 
which a trial may be had. The plea does not 
assail the form or the substance of the indict¬ 
ment, but sets up the misconduct of the grand 
jury in proceedings before them, anterior to the 
finding of the indictment. It is a dilatory plea, 
which, in the unbroken practice of the courts, is 
for that reason looked upon with disfavor, and 
has been always been subjected to technical rules. 
When such dilatory pleas are resorted to, we must 
apply to them those long-established canons of 
construction to test their sufficiency for the pur¬ 
pose of abating the prosecution, which the experi¬ 
ence of courts through a long series of years has 
found necessary to protect suitors from unneces¬ 
sary delay and expense. Those rules are neces¬ 
sarily strict and technical, and a party interposing 
such dilatory plea invites the most rigid scrutiny 
of its sufficiency under the established rules of 
pleading. 

“It is laid down in the works on pleading, and 
supported by abundance of authority, that a plea 
in abatement must be certain to every intent; and 
the greatest accuracy and precision are required 
in framing it. 1 Chit. PI., 445, 448; Gould, PI., 
chap. 3, secs. 57, 58; 1 Bish. Crim. Proc., sec. 324; 
Dolan vs. People, 64 N. Y., 492; O’Connell vs. Reg., 
11 Clark & F., 155; State vs. Bryant, 10 Yerg., 527; 
State vs. Newer, 7 Blackf., 307; State vs. Brooks, 
9 Ala., 9; Hardin vs. State, 22 Ind., 347; Findley 
vs. People, 1 Mich., 234; Belden vs. Laing, 8 Id., 
500. The second plea in abatement is bad for 
uncertainty and insufficiency. It is uncertain 
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whether it is based upon the reception of incom¬ 
petent testimony, or upon the point that the 
prisoner’s constitutional rights were violated in 
compelling him to give testimony against himself. 
It based upon the reception of incompetent testi¬ 
mony, then the plea is insufficient, in that it does 
not state that some one material fact, and what 
material fact, was testified to by himself, without 
which testimony an indictment could not have 
been found, which fact was not testified to or 
established by the testimony of the other wit¬ 
nesses examined. From all that is alleged in such 
plea, it may still be true that the testimony of the 
other witnesses named was sufficient evidence of 
the tacts charged to support the indictment and 
to justify the jury in finding a true bill. In a plea 
in abatement nothing must be lelt to inference to 
support the plea. On the contrary, all intend¬ 
ments aie to be taken against the pleader. Hence 
we must assume that the testimony of the other 
witnesses named in the plea and indorsed upon 
the information was the testimony upon which 
the grand jury acted in finding a true bill against 
the respondent,and that it was sufficient and com¬ 
petent testimony for that purpose.” 

So, in the present case the pleas do not allege that 
there was no other sufficient and competent testimony 
before the grand jury than the books and papers of 
Halstead, nordo they show what information was gained 
from those books and papers, and what bearing they had 
in the procuring of the indictment. 

But it was contended in the court below that it would 
be harsh upon a defendant to require him to set forth 
in a plea in abatement alleging that his indictment was 
based upon incompetent evidence, that there was other 
evidence before the grand jury, when the defendant, by 
reason of the secrecy of the proceedings before the grand 
jury, can not be supposed to know anything about it. 
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The complete answer to this is that the defendant is 
informed, as the court is informed, by the endorsement 
on the back of the indictment that at least four witnesses 
testified before the grand jury, and that at least in part 
upon their testimony, the indictment was found. 

For the reasons stated, the pleas in abatement are 
fatally defective, and the demurrer should have been 
sustained. 


II. 

The Taking of Defendant’s Books by the Receiver in 
Bankruptcy, and Their Use Before the Grand Jury 
in Procuring the Indictment Against the Defendant, 
Did Not Infringe the Defendant’s Rights Under the 
Fourth and Fifth Amendments to the Constitution. 

The Fourth Amendment provides: 

“The right of the people to be secure in their 
persons, houses and effects against unreasonable 
searches and seizures shall not be violated.” 

The Fifth Amendment to the Constitution provides: 

“Nor shall any person be compelled in any 
criminal case to be a witness against himself.” 

It was contended below, and will be here contended 
by the appellee, principally upon the authority of Blum 
vs. State, 94 Md., 375, and Boyd vs. United States, 116 
U. S., 616, that the seizure of Halstead’s books and 
papers, by the receiver in bankruptcy, and the use of 
them before the grand jury constituted a violation of 
the privilege guaranteed by the Fifth Amendment to the 
Constitution, and also a violation of the Fourth Amend¬ 
ment. We do not believe, however, that it will be here 
seriously contended that the taking possession of the 
books of a bankrupt by the receiver or the trustee ap¬ 
pointed by the court, acting under the order of the 
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court, can under any circumstances constitute an un¬ 
reasonable search and seizure, within the meaning of the 
Fourth Amendment; nor, if the subsequent use of the 
books and papers before the grand jury be an infringe¬ 
ment oi the Fifth Amendment, can such wrongful use 
relate back to the original search and seizure so as to 
make such search or seizure a violation of the Fourth 
Amendment. 

Although there are expressions in the Boyd case 
which link in close association the Fourth and Fifth 
Amendments, we are here necessarily concerned only 
with the Filth; that is, with the question whether or not 
the placing of a bankrupt’s books, when in the posses¬ 
sion of a receiver or trustee, before a grand jury, is 
compelling the bankrupt in a criminal case to be a 
witness against himself. 

At the outset, we beg to draw the court’s attention to 
the thorough historical and legal discussion of the privi¬ 
lege against self-crimination, contained in Wigmore’s 
great work on evidence (4 VVigmore on Evidence, para¬ 
graphs 2250-2282, pp. 3069-3184). After reviewing the 
history and policy of the privilege and the kinds of facts 
protected, Wigmore says, under the heading, “ Form of 
Disclosure Protected:” 

2264. Production or Inspection of Docu- 
ments and Chattels . (1) It follows that the pro¬ 
duction of documents, or chattels, by a person 
(whether ordinary witness or party-witness), in 
response to a subpoena, or to a motion to 
order production, or to other form of pro¬ 
cess treating him as a witness (i. e., as 

a person appearing before the tribunal to fur¬ 
nish testimony on his moral responsibility for 
truth-telling), may be refused under the protec¬ 
tion of the privilege; and this is universally con¬ 
ceded. For though the disclosure thus sought be 
not oral in torm, and though the documents or 
chattels be already in existence and not desired 


to be first written and created by a testimonial of 
the person in response to the process, still no line 
can be drawn short of any process which treats 
him as a witness, because in virtue of it he would 
be at any time liable to make oath to the identity 
or authenticity or origin of the article produced. 

“(2) It follows, on the other hand, that docu¬ 
ments or chattels obtained from the person’s con¬ 
trol without the use of process against him as a 
witness are not in the scope of the privilege, and 
may be used evidentially; for obviously the proof 
of their identity, or authenticity, or other circum¬ 
stances affecting them, may and must be made by 
the testimony of other persons, without any em¬ 
ployment of the accused’s oath or testimonial 
responsibility.” 


The language of Justice Bell in State vs. Flynn, 36 N. 
II., 64, quoted by Wigmore, so clearly and forcibly states 
the rule with its distinctions that we here reproduce it: 

"Its ground (of the objection) is, rather, that 
information obtained by means of a search-warrant, 
in a case not authorized by the Constitution, is 
not competent to be given in evidence, because it 
has been obtained by compulsion from the defend¬ 
ant himself, in violation of that clause of the Con¬ 
stitution which provides that no person shall be 
compelled to furnish evidence against himself. 
. . . It seems to us an unfounded idea that the 

discoveries made by the officers and their assist¬ 
ants, in the execution of process, whether legal or 
illegal, or where they intrude upon a man’s 
privacy without any legal warrant, are of the 
nature of admissions made under duress, or that 
it is evidence furnished by the party himself upon 
compulsion. The information thus acquired is not 
the admission of the party, nor evidence given by 
him, in any sense. The party has in his power 
certain mute witnesses, as they may be called, 
which he endeavors to keep out of sight, so that 
they may not disclose the facts which he is 
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desirous to conceal. By force or fraud access is 
gained to them, and they are examined to see 
what evidence they bear. That evidence is theirs, 
not their owner’s. . . . It does not seem to us 

possible to establish a sound distinction between 
that case, and the case of the counterfeit bills, the 
forgers implements, the false keys, or the like, 
which have been obtained by similar means. The 
evidence is in no sense his.'' 


The cases bearing upon the subject are elaborately 
collected and classified by Wiginore, in his notes to the 
sections quoted. 

To restate the rule, if a person be compelled by process 
of the court to bringintocourt documentsor paperswhich, 
if used, will tend to incriminate him, their use is depend¬ 
ent upon his testimonial responsibility and his privilege 
is complete; and if he is compelled to testify, or il the 
papers are used, his immunity, under the Fifth Amend¬ 
ment, is violated. But if, on the other hand, the books and 
papers of a person came into the possession of a third 
person, whether rightfully or wrongfully, the production 
and use of those papers in a criminal proceeding against 
the owner is not a violation of his constitutional privilege. 
He is not compelled to testify against himself, nor by 
his testimony to establish the identity or contents of his 
books and papers. As said by Justice Bell, in btate is. 
Flynn, supra: 

“The party has in his power certain mute wit¬ 
nesses, as they may be called, which he endeavors 
to keep out of sight, so that they may not dis¬ 
close the facts which he is desirous to conceal. 
By force or fraud access is gained to them, and 
they are examined, to see what evidence they 
bear. That evidence is theirs, not their owner's." 


So, in the present case, the evidence afforded by the 
books of account of the defendant was not in any sense 
his evidence, but that of the books themselves. Neither 




the employment of his oath nor his testimonial responsi¬ 
bility was relied upon. In the bankruptcy proceeding, 
when the receiver was appointed, he had the right to 
take immediate possession of the books of Halstead. 
When the trustee was appointed and qualified title to 
the books instantly devolved upon him (pars. 2 and 70 
of the Bankruptcy Act). As stated by Justice Holmes in 
the Matter of George Harris (No. 165, October term, 
1910), to be more fully considered hereafter, a bankrupt 
could not have held possession of what he no longer 
owned, on the ground that otherwise he might be pun¬ 
ished. “That,” said the learned justice, ‘‘is one of the 
misfortunes of bankruptcy, if it follows crime.” 

The situation here, then, is no different from that pre¬ 
sented where incriminating evidence, seized, lawfully or 
unlawfully, by officers of the law, is found in the pos¬ 
session of a person accused of crime, and afterwards 
used against him. Thus, in State ns. Mallett, 125 N. C., 
71S, the ledger and counter-book of the defendant, 
seized by the sheriff in attachment proceedings prior to 
the indictment of the defendant, were used in evidence 
against him at the trial. The court said: 

“There certainly was no error in using the de¬ 
fendant’s own entries against them. The shoes of 
a party charged with crime can be taken and 
fitted to tracks as evidence, and in one case, when 
a party charged with crime was made to put his 
foot into the tracks, the fact that it fitted was 
held competent. State vs. Graham, 74 N. C., 646. 
Nor has it ever been suspected that, if upon a 
search warrant, stolen goods are found in posses¬ 
sion of the prisoner, that fact can not be used 
against him. Here, the books came legally into 
possession of another, and the tell-tale entries 
were competent against the parties making them 
in the course of their business.” 




Can anv sound distinction be pointed out between the 
use of books, seized by attachment proceedings, before a 
grand jury, or at the trial of a cause against their owner, 
and the use of such books before the grand jury, where 
they had been seized by a receiver in bankruptcy? In 
this case, .is in that, the ^tell-tale entries” are competent 
against the party who made them in the course of 
business. 

The distinction between cases where a person is com¬ 
pelled to produce a document in response to a subpu*na, 
or to a motion tor production, or other form of process 
treating him as a witness, which plainly constitute a 
breach of his privilege, and those cases in which a per¬ 
son s books and papers, found and produced by others 
than himself, as to which he is not required to testify 
or in any way vouch for, is, as pointed out by Wig- 
more, of general application, and, as Wigmore says, 
would apparently never have suffered any judicial 
doubt, but for a modern opinion in which (in spite of a 
protest by a minority of the court) the seeds of a danger¬ 
ous heresy were sown.” 

The case so referred to is Boyd vs. United States, lib 
I*. S., bit), which is the case principally relied upon bv 
the defendant. That case, however, wTien carefully 
analyzed, scarcely seems to deserve the strictures of 
Mr. Wigmore, so far as the point decided goes. The dicta 
contained in it, however, are broad and, it must be con¬ 
fessed, confusing. 

In that case an information was filed by the district 
attorney of the United States in the district court for 
the southern district of New York, in the case of a 
seizure and forfeiture against thirty-five cases of plate 
glass, under the customs revenue laws. Boyd and others 
entered a claim for the goods, and pleaded that they did 
not become forfeited in manner and form as alleged in 
the petition. On the trial of the case, in order to show’ 
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the quantity and value of the glass seized, the district 
attorney offered in evidence an order made by the dis¬ 
trict judge under paragraph 5 of the act of June 22, 
1874, directing notice under seal of the court to be given 
to the claimants, requiring them to produce the invoice 
for the twenty-nine cases. The claimants, in obedience 
to the notice, but objecting to its validity and to the 
constitutionality of the law, produced the invoice; and 
when it was offered in evidence by the district attorney, 
they objected to it upon the ground that in a suit for 
forfeiture no evidence can be compelled from the claim¬ 
ants, and that the statute, so far as it compels the pro¬ 
duction of evidence to be used against claimant, is 
unconstitutional and void. 

The statute authorizing the giving of the notice re¬ 
ferred to provided that after such notice was given in 
the manner prescribed by the statute, if the defendant 
or claimant fail or refuse to produce such book, invoice 
or paper, in obedience to the notice, the allegation stated 
in the said motion shall be taken as confessed, unless 
the failure to produce the same shall be explained to the 
satisfaction of the court. And if produced, the statute 
provides that the district attorney shall be permitted to 
make examination of the entries in such book, invoice 
or paper, and may offer the same in evidence on behalf 
of the United States. 

The court held that this statute, in compelling a person 
to produce his books and papers, by providing that in 
the event of a failure to do so, the allegation of the dis¬ 
trict attornev as to their contents will be taken as true, 
amounted to a compulsion of that person to produce 
papers which would tend to incriminate him, and was 
therefore in violation of the Fifth Amendment. The 
court also held, after a lengthy review of the authorities, 
that such a compulsory production of one’s own books 
and papers constituted an unreasonable search and 
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seizure within the meaning of the Fourth Amendment to 
the Constitution. 

As we have already pointed out, it is not contended 
in this case that the seizure of a bankrupt's books and 
papers by a receiver or trustee constitutes an unreason- 
a ile search and seizure; therefore, so much of the Boyd 

case as deals with the Fourth Amendment is admittedly 
inapplicable here. 

It is difficult to see why the Boyd case may not be 
thoroughly reconciled to the principles as stated by 
i„more. (learly in that case the statute provided for 
a motion to compel the defendant himself (or the claim¬ 
ant oi pioperty seized) to bring into court, as under a 
m /hi mi duel’s tecum, his books and papers which were 
to bt used against him. As Mr. Justice Bradley says in 
ns opinion: "the court attempts to extort from the 
party his private books and papers, to make him liable 
to a penalty, or to forfeit his property." 

The process in the Boyd case differs in no respect from 
the process by subpoena to a defendant to come and 
testify against himself, or, as stated, upon a subpoena 
duces tecum to produce his books and papers, to be used 
against himself. Obviously, all are within the privilege 
ot the Fifth Amendment. 

But here it was not the purpose of the seizure of the 
books to use them against the defendant. They were not 
extorted from him to make him liable for a crime, or to 
incriminate him. On the contrary, they were given with¬ 
out objection to the receiver, who had the right of pos¬ 
session, who in turn gave them to a trustee, who had the 
right of property in them. 

But the true and limited scope of the point decided 
in the Boyd case is fully explained by the Supreme Court 
in its decision in Adams rs. New York, 192 U. S., 585, 
decided eighteen years after the Boyd case. 

In that case Adams was indicted and tried for having 
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in his possession certain gambling paraphernalia, com¬ 
monly known as policy, in violation ot the penal code of 
the State of New York. It appears that officers holding 
a search warrant seized not only the policy slips, but 
certain other papers not covered by the warrant. These 
papers were received in evidence, over the defendant s 
objection, for the purpose of identifying certain hand- 
writingof the defendant upon the slips,and also to show 
that the papers belonged to the defendant, and were in 
the same custody as the policy slips. Objection was made 
to their introduction in evidence, upon the ground that 
bv their unlawful seizure and use before the grand jury 
the defendant was compelled to give evidence tending to 
incriminate him, in violation ot the Y ifth Amendment. 
In disposing of this point, Mr. Justice Day said. 

“ In such cases the weight of authority as well 
as reason limits the inquiry to the competency of 
the proffered testimony, and the courts do not 
stop to inquire as to the means by which the 
evidence was obtained (p. 594). 

In distinguishing the Boyd case, Mr. .Justice Day said, 
after stating the facts involved: 

“The case has been frequently cited by this 
court, and we have no wish to detract irom its 
authority. That case presents the question whether 
one can be compelled to produce his books and 
papers in any suit which seeks the forfeiture of 
his estate, on pain of having the statements of 
Government’s counsel as to the contents thereof 
taken as true, and used as testimony tor the Gov¬ 
ernment. . . . I he Supreme Court of the 

State of New York, before which the defendant 
was tried, was not called upon to issue process or 
make any order calling tor the production of the 
private papers ot the accused, nor was there any 
question presented as to the liability of the officer 
for the wrongful seizure, or ot the plaintiff in 
error’s right to resist with force the unlawful 
« 10»—2 
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conduct of the nfficpr hi.* 

We% *. omcer, hut the question solely 
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Thus it is seen that the Bovd case and the Adams case 
may stand side by side as true types of the classes of 
cases distinction between which is made by Wigmore. In 
the Boyd case a defendant was compelled by process of 
the court to produce into court testimony that would 
incriminate him. In the Adams case, although the books 
and papers were taken out of the defendant’s possession 
unlawfully, yet at the time of their being offered in evi¬ 
dence they were not in his possession, and their produc¬ 
tion and use before the grand jury did not involve the 
defendant’s producing the papers himself or testifying in 
any manner in regard to them, either as to their contents 
or identity. 

So here, although the books and papers of the defend¬ 
ant were taken out of his possession by a process of the 
court, yet that taking was not for the purpose of using 
them against the defendant in any manner, and when 
they were offered - to the grand jury they were com¬ 
pletely out of his possession and control, and their use 
did not in anv manner compel defendant to produce 
them, to make anv admission about them, or to testify 
either as to their contents or identity. The case is clearly 
within the principle of the Adams case, and not within 
that of the Boyd case. 

This was the principle followed in other similar recent 
cases: 

In re Kerrch vs. U. S., 171 Fed., 366. 

In re Tracy, 177 Fed., 532. 

State vs. Strait, 94 Minn., 384. 

In the case of Kerrch vs. United States, supra, decided 
by the Circuit Court of Appeals of the First Circuit on 
June 3, 1909, Circuit Judges, Colt and Putnam, and Dis¬ 
trict Judge Aldrich, sitting, several persons, including 
Jacob Kerrch, were indicted for conspiring to conceal 
from the trustee in bankruptcy sundry of the bankrupt’s 


assets. At the trial the court admitted in evidence the 
books of account of the bankrupt, offered by the United 
States, which were objected to because they had been 
obtained trom the bankrupt by means of an involuntary 
judicial proceeding in bankruptcy. The court stated the 
tacts in the case and its decision briefly as follows: 

It is not clear trom the record what books 
were made use of; but the brief for the United 
States says they were the daybook, cashbooks and 
checkbooks kept by the bankrupt and the entries 
therein. Kerrch was declared a bankrupt as the 
result of an involuntary petition, and on the filing 
of that petition Friedman was appointed receiver 
and took possession of the books. Section 70 of 
the bankruptcy statute of Julv 1, 1898 (act July 
I, 1898, c. 541, 30 Stat., 565*, U. S. Comp. St, 
1901, p. 345), vests in the trustee, when appointed, 
title to the bankrupt’s ‘documents’ relating to his 
property. By the first section of the same act the 
word ‘documents’ is to be construed to include 
‘anv book or instrument of writing.’ Section 2 of 
the same act provides for the appointment of re¬ 
ceivers to take charge ‘ot the propertv of the 
bankrupt after the filing of the petition.’ It is 
clear the purpose of this provision can not be 
effected, unless the receiver has all the power to 
take temporarily into his possession whatever will 
vest in the assignee when he is appointed. But 
we need not pursue this, because we do not 
understand that it is maintained that the receiver 
might not, and did not, take possession of the 
books in question lawfully. 

Such being the facts, the proposition of the 
plaintiffs in error in this particular is not within 
an > case decided by this court, or anv case that is 
authoritative for it. We can also add that it is fully 
covered by Adams vs. New York, 192 U. S., 585, 
24 Sup. Ct., 372, 48 L. Ed., 575, and bv our opin¬ 
ion and decision in New York Central Railroad 
Company vs. United States, 165 Fed., 833, 843, 
where Adams vs. New York is applied, and where, 
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also, the true construction and limitations appli¬ 
cable to Boyd vs. United States, 116 U. S., 616, 6 
Sup. Ct., 524, 29 L. PM., 746, are explained. We 
are unable to find any error so far as this propo¬ 
sition is concerned.” 

This case is, of course, “on all fours” with the present 
case, and, we submit, should control it. 

In In re Tracy, supra, decided February 28, 1910, by 
District Judge Hand, an application was made to the 
bankruptcy court by an involuntary bankrupt for an 
order enjoining the district attorney of New York County 
from offering in evidence any books of the petitioner 
before the grand jury, or in any criminal cause, or from 
taking copies of such books, and directing them to turn 
the same back to the trustee in bankruptcy, and to di¬ 
rect the trustee to take possession of the books, and not 
to deliver them to the district attorney. The books were 
about to be produced before the grand jury by subpoena 
duces tecum , issued against certain accountants in whose 
possession the books were. The basis of the petition for 
the injunction was that the use of the books before the 
grand jury was a violation of petitioner’s constitutional 
privilege. The court held, following the Adams case and 
distinguishing the Boyd case, that the books might 
properly be laid before the grand jury by the district 
attorney, and denied the petition for the injunction. In 
so far as this case decides that a bankrupt may refuse to 
deliver his books to a receiver or trustee, if they are in¬ 
criminatory, and that upon his surrender of them wi th- 
out protest he waives his privilege, we will refer to this 
case at greater length below. For the present we call the 
court’s attention to the decision of Judge hand on this 
point alone: 

“The first question which arises is therefore 
whether the petitioner’s rights survived the sur¬ 
render of the books without claim of the un- 
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doubted privilege which up till then he may have 
had. That the evidence, whether oral or docu¬ 
mentary, is admissible is quite clear.” Citing the 
Adams and other cases. 

In referring to the case of Blum vs. State, 94 Md., 375, 
which is directly contrary to the principle of the Adams 
case and to the decision in the Kerrch case, Judge Hand 
says: 

“ It is true that in Blum vs. State, 94 Md., 375> 
the Court of Appeals of Maryland reversed the 
conviction for the admission of books taken bv a 
receiver; but that decision is certainly not the law 
of the Federal courts, after Adams vs. New York, 
supra, which holds that the competency of the 
testimony does not depend upon the mode of its 
acquisition. That case was followed by the county 
criminal court in People vs. Schwartz, 80 Am Bank 
Rep., 487. However, in State vs. Strait, 94 Minn., 
384, the Supreme Court of Minnesota declined to 
quash an indictment when the trustee had gone 
before the grand jury. It is true, in this case, 
also, that tlie evidence was good, whoever pre¬ 
sented it; but dictum for dictum, the case at least 
meets Blum vs. State. Nor, in view of the surren¬ 
der of the books in this case without protest, does 
it matter that in that case the bankruptcy pro¬ 
ceeding was voluntary, while here it was not.” 

In State vs. Strait (supra) defendants were indicted 
for accepting money on deposit in their bank at the time 
the bank was insolvent, in violation of the laws of 
Minnesota. A motion to quash the indictment was made 
upon the ground that they were illegally found, in that 
the books and papers of the defendant in the hands of a 
trustee in bankruptcy in voluntary proceedings were 
used by the grand jury. The court held that such ex¬ 
amination did not involve any unlawful use of the private 
papers of the bankrupt, in violation of his constitutional 
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rights. In distinguishing the Boyd case, the court said: 

“As we understand this decision, the objection 
to be of potential force must directly involve the 
action of the court in using compulsory means 
to obtain evidence which deprives the accused of 
the protection which is personal to him and to his 
private papers directly involved. It may be well 
to state that the court say in their opinion in this 
case that by the proceeding under consideration 
the court was attempting to extort from the party 
his private papers and books, and to make him 
liable for a penalty or forfeiture of his property.” 

And, as to the Blum case, the court says: 

“ It can not, upon reasonable grounds, be justly 
claimed that courts will institute an inquisition 
upon the means by which documentary testimony 
is obtained, even though evidence may have been 
illegally taken from the possession of the party 
against whom it is offered, or otherwise unlaw¬ 
fully obtained. This is no valid objection to their 
admissibility if they are pertinent to the issue. 
1 Greenleaf, 325n. Defendants rely upon the case 
of Blum vs. State, 94 Md.,375, 51 Atl., 26, to sup¬ 
port their contention, and to a considerable ex¬ 
tent it does so; butwe are not prepared to accept 
the reasoning nor the conclusions of the court in 
that case. It assumes to follow the decision of 
Boyd vs. U. S., supra, and rests upon analogies it 
discerns therein; but a comparison of these two 
cases will show that they are clearly distinguish¬ 
able, and that the immunity which was sought to 
be enforced in the federal case applied to the 
direct authority of the court to compel a produc¬ 
tion of private papers against the protest and 
opposition of the parties affected thereby.” 

Upon the authority of these cases, and upon the right 
reason of the matter, it is submitted: 

First. That where a bankrupt in voluntary or involun¬ 
tary proceedings has surrendered the possession of his 
books and papers to a receiver, it is no infringement of 
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his privileges and immunities under the Fifth Amend¬ 
ment, to lay them before the grand jury with a view to 
establishing charges of embezzlement and obtaining 
money under false pretenses against him; that their use 
does not invovle calling him as a witness, or compelling 
him to produce his books, or testify as to their contents 
or identitv. 

Second. That the principle of the Hovd case is not ap¬ 
plicable to the present case, because there the defendant 
(the claimant to the property seized) was compelled by 
process of the court, issued directly to him in the pro¬ 
ceeding which had for its object the enforcement of a 
penalty against him or the forfeiture of his goods, to 
produce into court, and vouch for his books and papers 
which were afterwards used against him in that very pro¬ 
ceeding. 

Third. The decision of the Blum case is based upon 
a misconception of the Boyd case, and is contrary to 
reason, and to the weight of the eminent authorities cited 
above. 

It is further submitted, therefore, that the court be- * 
low erred in overruling the Government’s demurrer to 
the defendant’s pleas in abatement, and in not holding 
and deciding that the use of his books and papers be¬ 
fore the grand jury was no infringement of his right not 
to give testimony tending to incriminate himself, guar¬ 
anteed by the Fifth Amendment to tlie Constitution. 
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III. 

If It Be Held That the Use of the Defendant’s Books and 
Papers Before the Grand Jury by the Receiver and 
Trustee in Bankruptcy Constituted an Infringement 
of His Rights in Violation of the Fourth and Fifth 
Amendments to the Constitution, the Defendant had 
Waived those Rights by the Voluntary and Uncondi¬ 
tional Surrender of His Books and Papers to the 
Receiver in Bankruptcy. 

The Government's contention upon this proposition is 
that if the defendant was clothed with this constitu¬ 
tional privilege not to have his hooks and papers used 
before the grand jury, he divested himself of this privi¬ 
lege by their unconditional surfender to the receiver in 
bankruptcy when demand was made upon him. 

It will not be denied that the constitutional right not 
to give evidence which will tend to incriminate one is en¬ 
tirely optional with the person exercising it, and may be 
waived. The only question that arises in the present 
situation is whether or not a bankrupt, when his books 
and papers are demanded of him by a receiver or trustee, 
may in any manner preserve his constitutional privilege 
while surrendering his books; for if he may and does 
not, the surrender, of course, would constitute a waiver. 
It has been repeatedly held that he may, and in the res¬ 
ervation of his right not to have his books and papers 
used against him before the grand jury, or elsewhere in 
a criminal proceeding, bankruptcy courts have frequently 
made orders requiring the surrender of the bankrupt’s 
books upon the condition that they shall not be used 
against him. 

Collier on Bankruptcy (Ed. 1910), pp. 191-192. 

In re Tracy, 177 Fed., 532. 

In re Kanter, 117 Fed., 350. 

In re Hess, 134 Fed., 109. 
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In re Hark, 136 Fed., 980. 

In re Rosenblatt, 143 Fed., 003. 

In re Harris (not yet reported), No. 165, October 
Term, 8. C. U. 8. 

Collier on Bankruptcy,supra,states the rule as follows: 

Where a bankrupt asserts his constitutional 
privilege against a production of books of account 
alleged to contain incriminating evidence, the 
books should be produced so as to enable the 
court or releree to determine whether they do in 
fact contain such evidence; the court or referee 
may then make an order protecting the bankrupt 
Irom the use of such evidence, and at the same 
time enable the trustee to obtain other necessary 
information from such books (citing Re Tracey 
23 Am. B. R., 43S, 177 Fed., 532). If the bankrupt 
surrenders his books without protest or claim of 
constitutional privilege, he waives such privilege 
so tar as such books are concerned” (citing t* 8 
rs. Brod, 23 Am. B. R., 740; Kdelstein r.s. U. 8. 
((-. (\ A. 8th wir.), 149 Fed., 636). 

In In re Kanter (supra) a motion was made by the 
creditors of a bankrupt to punish him for contempt of 
court m refusing to surrender to the receiver his books 
of account, records, papers, etc. The court overruled 
the motion upon the ground that the evidence which 
the books would furnish, would, or might, tend to in¬ 
criminate tin' bankrupt. The court said: 

“There can be no doubt that if the effect of the 
granting of tin* motion will be as contended, the 
privileges of the parties must be recognized.* In 
re Felstein, 4 Am. Bankr. R., 321: 103 Fed ‘>69* 

In re Franklin Syndicate, 4 Am. Bankr. R., 511 • 

1 14 Fed., 205; In re Walsh, 4 Am. Bankr. R.’ 693* 
104 Fed., 518; In ve Henschel, 7 Am. Bankr. R.’ 
207; In re Smith, 7 Am. Bankr. R., 213 M9 Fed 
509.” ’ v 
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In that case the bankrupt was under indictment in a 
State court, charged with fraudulently removing and dis¬ 
posing of his property, and grand larceny growing out of 
the bankruptcy matters. 

In cases later than the Kanter case, the right of the 
bankrupt not to surrender his books and papers which 
might tend to incriminate him in a criminal proceeding 
pending, or in one which might afterwards be brought, 
is upheld, with the qualification that the word of the 
bankrupt alone will not be taken, but that he must 
produce his books to the court or referee for examina¬ 
tion, and an order will be made preventing the use 
of his books and papers in criminal proceedings against 
him. 

Thus, in In re Hess, supra, a trustee in bankruptcy 
filed petitions against the bankrupt, to show cause 
why he should not make discovery of his books, and 
why he should not be punished for contempt. In his 
answer to the rule the bankrupt asserted his consti¬ 
tutional privilege. The court reviewed the decisions, 
and relying upon the Boyd case, held that the bankrupt 
had the right not to make disclosure of his books, if 
they tended to incriminate him; nor did the immunities 
guaranteed by the Bankruptcy Act itself, and by sec¬ 
tion 860 of the Revised Statutes sufficiently guard him 
so as to take away his right not to surrender his books. 
But the court held that the court should pass upon the 
probability of danger to the bankrupt when he pleads his 
constitutional privilege upon a demand made by a trus¬ 
tee in bankruptcy. “Where,” says the court, “under these 
circumstances, a bankrupt pleads this privilege, he 
should be required to bring the books and papers which 
he alleges contain the incriminating evidence either be¬ 
fore the court or the referee in bankruptcy; and, when 
it is made to appear that his plea is well founded, the 
court can make such order in the case as will fully pro- 



teot him l'rom the discovery of such evidence, and at the 
same time, if possible, enable the trustee to obtain such 
information trom the books as is always necessary and 
indispensable in the settlement oi bankruptcy estates.” 

The court thereupon referred the case back to the ref¬ 
eree to take testimony as to whether or not the books 
and papers of tl 10 bankrupt would incriminate him, and 
to report his conclusions to the court. 

In In re Hark (supra) the bankrupt refused to produce 
his books and papers upon the ground that he would be 
obliged to furnish evidence which would put him jeopardy 
of his liberty. The court followed In re Hess (supra), and 
ordered the bankrupt to produce his books that t hev may 
be used for such proper and necessary purposes as were 
not inconsistent with the protection of his rights. 

Exactly tin* same rule was followed in re Rosenblatt, 
supra. 

In In re Tracy supra, which has been referred to 
above, Judge Hand, in discussing the point here in¬ 
volved, said: 

“The delivery might have been conditional, but 
it was not. Was not the surrender o! possession 
a waiver? Neither party has cited any case very 
nearly in point; but 1 think there is not great 
difficulty. It is well settled that to testify without 
raising the point is a waiver; nor would any one 
deny that to produce the document for what one 
knew to be a judicial proceeding would be enough 
as well. The receiver was a judicial officer, whose 
duties, in fact, involved an inquisition in the af¬ 
fairs of the then alleged bankrupts. The question 
is whether they were not sufficiently advised of the 
use to which the books were to be put. If, as I 
shall try to show, it was a proper use of them by 
the trustee to allow the prosecuting authorities 
to use them, the petitioner was chargeable with 
knowledge of that right. His surrender neces¬ 
sarily involved a recognition of the possibilities 


of all legitimate uses to which they could he put 
when once he parted with them. If there were any 
such that he thought damaging to his interests, 
then was the time to assert his privilege of pro¬ 
tection/' 

So, in the present case, the defendant knew at the 
time demand was made on him for the books, that they 
contained evidence that would tend to incriminate him. 
lie knew that after he had parted with possession, they 
could he put to any legitimate use. Surrendering his 
hooks, then, without protest to the receiver, with knowl¬ 
edge that he had the right to refuse to surrender them 
if they tended to incriminate him, constituted a com¬ 
plete waiver ot his constitutional right under the Fifth 
Amendment. Upon the authorities cited, it seems plain 
that the defendant, il he had the right not to surrender 
his hooks, waived that right when he gave them up to 
the receiver. 

But the court below based his decision overruling the 
demurrer to the pleas in abatement upon the recent 
decision of the Supreme Court in the matter of George 
Harris, No. 165 of the October term, decided May 15, 
11)11. For this reason, and as the opinion of the court is 
brief, we here reproduce in lull. Mr. Justice Holmes, who 
delivered this opinion, said: 

“In this case the District ( ourt made an 
order that the bankrupt should deposit his books 
of account in the office of the receiver, there to 
remain in the custody ot bankrupt; the latter to 
afford the receiver free opportunity to inspect the 
same, but the receiver to use and to permit them 
to be used only for the purpose of the civil 
administration of the estate and not for any 
criminal proceeding. It was ordered further that 
in case of subpoena or other process to the 
receiver for their production, he should notify the 
bankrupt, to the end that the bankrupt might 
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have an opportunity to raise the ipiestion of his 
Constitutional privilege. The bankrupt petitioned 
he ( ireuit Court of Appeals to revise the order, 
appears that he made to a commercial agenev a 
written statement of his assets and liabilities 
January 4, 190X, but he declined to testifv con¬ 
cerning it as it might tend to criminate him, 
sc\eral creditors having threatened him with 
prosecution lor having obtained merchandise from 
them by that means. He also made oath that the 
nooks contained evidence that might tend to in¬ 
criminate him; winch was confirmed by an affidavit 
of his attorney. The receiver desired the books in 
on er o ascertain what disposition was made of 
the assets alleged in the statement to the agency. 
On the other side the bankrupt was willing to 
allow an inspection if he could save his right that 
the books should not be used against him in a 

1 mn,n ? 1 t , nal: ,)ut he excepted to the order on the 
ground that no statute protected him from the 
knowledge gained from the books being used to 
in.l and get evidence that might be used against 
mn in a criminal prosecution. He relied upon the 
lo it "’ e,K j n i Pnt an, I Counselman vs. Hitchcock, 
4 “ J ^ The Circuit Court of Appeals 

cei(dies the ipiestion whether the order was a 
proper exercise of the authority of the bankruptcy 


If the order to the bankrupt, standing alone, 
inlringed Ins constitutional rights, it might be true 
that the provisions intended to save them would 
be inadequate and that nothing short of statutory 
immunity would suffice. But no constitutional 
rights are touched. The question is not of testi¬ 
mony but of surrender—not of compelling the 
bankrupt to be a witness against himself in a 
criminal case present or future, but of compelling 
, m °. Vle,<l possession of property that he no 
longer ,s entitled to keep. If a trustee had been 
appointed, the title to the books would have 
\ested in him by the express terms of par. 70, and 
the bankrupt could not have withheld possession 
of what he no longer owned, on the ground that 
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otherwise he might be punished. That is one of 
the mislortunes of bankruptcy if it follows crime. 
The right not to be compelled to be a witness 
against oneself is not a right to appropriate 
property that may tell one’s story. As the bank¬ 
ruptcy court could have enforced title in favor 
of the trustee, it could enforce possession 
ad interim in favor of the receiver, par. 2. In the 
properly careful provision to protect him from the 
use of the books in aid of prosecution the bank- 
rupt got all that he could ask. The question 
certified is answered. Yes.” 

The court below, in construing this decision, took it 
to mean that a bankrupt has no right to refuse to sur¬ 
render his books when demand is made on him by a 
receiver; that no constitutional rights are touched;” 
and that as title to the books and the right of possession 
had passed out ot the bankrupt, he had no right to keep 
them or to surrender them upon any condition. Conse¬ 
quently, as the bankrupt has no right to refuse to sur¬ 
render his books, there can be no waiver of his constitu¬ 
tional privilege at the time of the surrender. Hence, held 
the court, there was no opportunity for waiver, and no 
waiver of his rights by the defendant. 

It is to be noted, however, that in the order certified 
to the Supreme Court by the Circuit Court of Appeals, 
that in case of subpoena or other process to the receiver 
for the production of his books, he, the receiver, should 
notify the bankrupt, to the end that the bankrupt might 
have an opportunity to raise the question of his consti¬ 
tutional privilege. The court held that this order was 
proper, and said in his concluding sentence; 

In the properly careful provision to protect 
him lrom the use ot the books in aid of prosecu¬ 
tion the bankrupt got all that he could ask.” 

The only point decided, then, is that an order on a 
bankrupt to produce his books, properly guarding the 
bankrupt’s constitutional privileges, is proper. 
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In this rase the court followed the practice in the 
other Federal courts in compelling the bankrupt to 
produce his books and at the same time guarding his con¬ 
stitutional privilege. "I liis case leaves untouched the 
proposition, then, that the defendant, at the time demand 
was made on him for his books, had the right to assert his 
constitutional privileges, and his failure to assert them 
and the unconditional surrender of the books constituted 


a waiver thereof. On the other hand, it is in line with the 
tirmlv established practice of preserving the constitu¬ 
tional privilege when the bankrupts books are demanded 
by a receiver, by a prohibition against their use in any 
criminal proceeding against the bankrupt. 

This right, not having been asserted and claimed by 
the defendant when demand was made upon him for his 
books, was waived. 


It is, therefore, respectfully submitted— 

1* ^hat ph'as in abatement are insufficient in not 
alleging that there was no other legal evidence before 
the grand jury than defendant’s books. 


2. I hat no constitutional privilege or immunitv of de¬ 
fendant was violated by laying his books before the 
grand jury. 

3. That if he ever had the right not to have his books 
exhibited to the grand jury, he waived that right when 
he surrendered them, without objection, to the receiver 
in the bankruptcy proceedings. 


In these i os pec t s and tor t hese reasons, i t is su limit ted, 
there was error in the judgment of the court below over¬ 
ruling the Government's demurrer to the defendant’s 
pleas in abatement, and that judgment should therefore 
be reversed. 

CLARENCE R. WILSON, 

l nited States Attorney. 
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Statement of the Case. 

For some time prior to the third day of October, 1910, 
defendant was engaged in the business of a stock broker. 

On that day an indictment, containing seven counts, was 
found against him, charging the offenses of obtaining money 
under false pretenses and embezzlement (R., p. 1). 

On the fourth day of May, 1911, the defendant was called 
upon to speak to this indictment and he thereupon filed two 
pleas in abatement (R., p. 9). 

The material allegations of the first of these pleas are: 
That on the 19th day of January, 1910, a petition in in- 
11 




voluntary bankruptcy was filed against him; that on the 
same day a receiver was appointed, with directions to im¬ 
mediately take charge of the defendant s l>ooks. papers, and 
iecords. which the receiver accordingly did; that the*e 
1 mm, ks. papers, and records had been kept by the defendant 
in the conduct o{ his business and contained the records 
and accounts of the defendant in the conduct of his hiei- 
ness with respect to the charges set forth in the indictments- 
I ,rior u ' "th of May. 1910. without the knowledge 
or consent of the defendant, the said books, papers, and 
records, in the custody of the receiver, were taken before 
the grand jury and examined by the grand jurv and n-ed 
against the defendant in the investigation and considera¬ 
tion by the grand jury of the charges set forth in the in¬ 
dictments. 

TIh> second plea in abatei.. sets forth the foregoing 

laits and in addition thereto avers that on the 10th of 
March. 1910. the defendant was adjudged a bankrupt; that 
on the Kith of April. 19K). a trustee in bankruptcy «> 
uuly elected and thereafter duly qualified: that thereupon 
the trustee became entitled to receive defendant's hook-, 
pajiers. and records from the receiver and did so receive 
them; that prior to the 7th day of May. 191(1. without the 

knowledge or consent of the defendant, his I.. papers. 

and records in the custody of the trustee were taken before 
and used and examined by the gran,I jury and used against 
the defendant in the investigation and consideration |,.v the 
grand jury of the charges set forth in the indictments. 

Hnth pleas aver that the production of these I.ks. papers. 

ami records before and the use thereof by the grand jury 
was m the manifest injury and prejudice of the defendant 
and contrary to and in violation of law and in violation of 
the rights, privileges, and immunities guaranteed to the de¬ 
fendant by the Constitution of the United States. 


To these pleas the Government interposed a demurrer 
(R.. pp. 11 and 12), which demurrer, of course, admits the 
truth of the facts set forth in the pleas. 
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The principal plants urged l>v the Government in support 
of the demurrer are: 


First. The pleas are iusuflicient, because they fail to al¬ 
lege that there was not ample legal evidence other than 
defendant's hooks, papers, and records before the grand jury 
sufficient to warrant the finding of the indictment. 


Second. The taking of the defendant’s hooks, papers, and 
records by the receiver and trustee in bankruptcy, and their 
use before the grand jury against the defendant in procuring 
the indictment, did not violate the defendant’s rights. 


Third. That the surrender by the defendant of his honk*, 
papers, and records to the receiver and trustee in bank¬ 
ruptcy. operated as a waiver of defendant's rights, if any. 
under the provision of the Fourth and Fifth Amendments 
to the Constitution. 


rpon hearing the demurrer the court below entered an 
order overruling the same. The Government electing to 
-land upon its demurrer, judgment was accordingly entered 
quashing tin* indictments (IF, p. 13, and addition to IF. 
I*. 2). 

From this judgment Ihe present appeal is prosecuted. 




ARGUMENT. 


The pleas in abatement are good, notwithstanding 
they do not allege that there was not ample legal 
evidence other than the defendant’s books, papers, 
and records before the grand jury to justify the 
finding of the indictment. 


1 lie contention of the (inveminent is tlmt where there was 
am/ legal evidence before the grand jury the court will not 
inquire into its sufficiency, and that even though evidence 
l>e offered before a grand jury in violation of the constitu¬ 
tional rights of the accused, the indictment will not he 
quashed if there was any other legal evidence before the 
grand jury. 

Therefore it says the defendant s pleas in this case are 
had because they do not aver that there was not sufficient 
evidence before the grand jury in addition to his hooks, 
papers, and records to warrant the finding of the indictment. 

I his would indeed lu* a harsh rule, in view of the secrecy 
surrounding all the proceedings of a grand jury. It would 
mean simply this—that, though an accused person ascer¬ 
tained that for the purpose of procuring an indictment 
against him evidence was taken before a grand jury in vio¬ 
lation of rights guaranteed to him by the Constitution, lie 
could not avail himself of that fact by way of defense to the 
indictment, unless he was fortunate enough to learn all that 
took place before the grand jury when it was investigating 
the charges against him. and this. too. although under the 
law he is not supposed to know anything that <>oe< on in a 
grand jury room. 

But the great weight of authority is against this conten¬ 
tion of the Government, The rule to be deduced from the 
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best considered State and Federal decisions is that while an 
indictment will not be quashed in every ease where illegal 
and incompetent evidence finds its way into a grand jury 
room, where such evidence relates to a matter of substance, 
end especial!if where the use of such illegal and incompetent 
evidence constitutes a, violation of a constitutional right of 
the accused, then the indict meat must be gnashed. 

'I'hc People vs. Briggs, 00 How. Prac., 17-4*2: 

“The grand jury is the grand inquest between the 
(government and the citizen. It is of the highest im¬ 
portance that this institution he preserved in its 
purity, and that no citizen be tried until he has been 
regularly accused by the proper tribunal. Every in¬ 
dictment is subject to the control of the court; and 
this indictment having been found irregularly, and 
upon the statement of a witness without oath, which 
was not evidence, a cassetur must be entered.” 


U. S. vs. Farrington. “> Fed.. 343-347-348: 


“It is not intended to suggest that whenever in¬ 
competent testimony is received by a grand jury its 
reception is such error or irregularity as to vitiate 
their finding; nor to bold that the evidence upon 
which an indictment is found shall he such as the 
court would regard os making out a prim a facie case 
against tlie accused. It is not the province of the 
court to sit in review of the investigations of a grand 
jury as upon the review of a trial when error is al¬ 
leged. but in extreme cases, when the court can see 
that the finding of a grand jury is based upon such 
utterly insufficient evidence, or such palpably incom¬ 
petent evidence, as to indicate that the indictment 
resulted from prejudice, or was found in willful dis¬ 
regard of the rights of the accused, the court should 
interfere and quash the indictment.” 


United States vs. Edgerton, 80 Fed. Rep., 374, 376: 

“Tt is argued that it must be made to appear that 
defendant has suffered injury in what has been done. 
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l-ofor,; the objection that is made can bo sustained. 

ills Is true as to technical requirements and formali¬ 
ties. but not as to matters of substance. Where a 
aidless IS compelled to testify against himself, the in- 
Jn '-' 1M Uteres in the violence done to bis rights li j„ 
not susceptible of proof, nor the policy of the law m 
lequire it. and the injury .lone to the public in such 
ease outweighs that suffered by the defendant. I, is 
a matter of the highest public policy that crime shall 
-e punished by legal methods. When these are dis¬ 
carded there is the mob. between which, in the pur- 
su. of vengeance. and .lie ollicers of the law. acting 
liMts name, but in disregard of it. there is no disti,,.- 

*S‘c also: 

1 '"IV 1 Ki, P atn( * k - 1( > Fed. Pep.. 7 <>.“>. 771. 

< < d, < 1 4. i 77. 

State rs. Froisetli, 1 f> Mim,.. -jOr,. 

Boone r*. The People. MS III.. 440 
State rM. Gardner. SS Minn.. 1 . 40 . 14,s. 

People i'm. Haines. 1st X. y. Supj,.. ,V>. 

People i'm. Singer. IS Ahh Xew Cases. !>0. 

In this case, so far as the ... the only evidence 

" 1 1 ' ! h, ‘ Kruiiil jury was ill, ,,,,/ evidence, taken before the 

... Jurv 111 ' tnladon of section WO. |{. s. V S and the 

s|,ow, l , t "" 0nnl riRllt ' e ° f " ,P ,lefen,,! ‘ 11 '- "ill he hereafter 

T,1P 1 faC ' "! i ' t " lp -f four witnesses are endorsed 

the back of the imlic.me.it does not indicate what 
tosttmony „,,s given by them. .Von ,that eacl.. 

, "f ,hen ! were uitciToyatcd only with respect to the books 
papers and records of the defendant. 

Attain, it may well be that the testimony of all of these 
" i,s msuflicient i„ the minds of the ornnd 
,V!,rrnn ' "" "ulu'tinent. and that the only eonyineim. 
evidence was ob.atned from the hooks, papers and records o~f 
ie defendant, which, according to the pleas in abatement. 





had been kept and used by the defendant in the conduct of 
his business and contained bis record and accounts with 
respect to the charges, matters and things made, contained 
and set forth in the indictment. 

I low is it possible for the court to say how far the grand 
jury were influenced by the information gained by the 
books, papers and records of the defendant, or what part the 
illegal evidence played in the consideration of the case? It 


is not capable of ascertainment, and, therefore it is, the 
courts bold that where it is made to appear that evidence in 
violation of the constitutional rights of the accused has been 
submitted to the grand jury, the indictment must be 
quashed. 

The position of the Government resolves itself into this: 

That though an accused learns that his constitutional rights 

have been violated by the introduction of illegal evidence 

before a grand jury, he cannot avail himself of that fact bv 

•/ 

way of a plea in abatement to the indictment, unless he has 
dso ascertained all the evidence received by a grand jury 
‘gainst him. and sots forth, under oath, that there was not 
miplc evidence other than the illegal evidence sutlicient for 
the finding of the indictment. 1 bis would not only involve 
on the part of the defendant tlie ascertainment of the state 
of mind of the grand jurors after hearing the illegal evi¬ 
dence. but also the relation which the illegal evidence bore 
to the legal evidence, if any, before the grand jury. If this 
is incapable of ascertainment by the court, how much more 
is it incapable of ascertainment by a defendant. Assuming 
it to be capable of ascertainment, it would at most be simply 
the expression of an opinion on the part of the defendant. 

7 he la a' rusts no suc/i fianh n a/ton an accused. 
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n. 


The use of the defendant's books, papers, and 
records before the grand jury was in violation of the 
provisions of section 860, R. S. U. S. 

Section 800. R. S. T. S., provides: 

“No pleading of a party, nor any discovery or evi¬ 
dence obtained from a party or witness by means of 
a judicial proceeding in this or any foreign country, 
shall be given in evidence, or in any manner used 
against him or his property or estate, in any court 
of the l nited States, in any criminal proceeding, or 
for the enforcement of any penalty or forfeiture.*' 

In view of the allegations of the pleas, admitted by the 
demurrers, there can he no (juestion hut that these books, 
papers, and records were obtained from the defendant by 
means of a judicial proceeding: that they were given in evi¬ 
dence and used against him: and that they were given in 
evidence and used against him in a court of the Tinted 
States in a criminal proceeding. 

A proceeding before a grand jury is necessarily a crimi¬ 
nal proceeding. Indeed it has been held to be a criminal 
cast* within the meaning of the Fifth Amendment of the 
(Constitution. 

Counselman vs. Hitchcock, 142 T. S.. .*>47. 

It becomes necessary, therefore, to determine whether 
these* books, papers, and records constituted “discovery or 
evidence within the meaning of section 8f>0. 

In Tucker vs. United States. 151 U. S.. 104, 108. the 

court savs: 

* 

“Discovery or evidence obtained from a party or 
witness by means of a judicial proceeding includes 
only facts or papers which the party or witness is 
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compelled by subpoena, interrogatory, or other judi¬ 
cial process to disclose, whether be will or no. 

******* 

“The clause as to discovery or evidence is con¬ 
ceived in the same spirit as the Fifth Amendment of 
the Constitution, declaring that no person shall be 
compelled in any criminal case to be a witness against 
himself.'’ 


That these books, papers, and records constituted evi¬ 
dence there can be no doubt. Indeed, the attornev for the 
(iovermnent admits they were evidence, claiming they were 
legal evidence to be submitted to the grand jury. 

It was “evidence obtained" from the defendant in a 
judicial proceeding, first. because the order appointing a 
receiver in the bankruptcy cause expressly directed him to 
take possession of these book*, papers, and records; and, 
second, because under section 70 of the bankruptcy law the 
trustee in bankruptcy became entitled to such books, papers, 
and records. In the absence of these bankruptcy proceed¬ 
ings there would have been no receiver or trustee in bank¬ 
ruptcy and nothing to bring into action the provisions of 
section 70 of the bankruptcy act; so that it necessarily fol¬ 
lows that these books, papers, and records were obtained by 
means of a judicial proceeding. 

In Johnson r*. Tinted States, 1GJ Fed. Hep., at page 1, it 
was held that the schedules of assets and liabilities tiled by 
a bankrupt were not admissible in evidence against him 
under the provision- of this section in a trial of a criminal 
case where the bankrupt bad been indicted for concealing 
assets from his trustee in bankruptcy. 

If we are correct in our contention that these books, 
papers, and records could not bo used against the defend¬ 
ant under the provisions of section 8G0, the repeal of this 
section on M ay 7, 1910. in no wise lessens the force of the 
contention and does not undo the wrong done the defend¬ 
ant. The pleas allege that it was prior to the date of the 
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repenl that these book.*, papers, and reeords were used 
against the defendant by the grand jury. It is true that 
tiie indictments were not found until October, 1910, but 
it i> likewise true they were lound by the same grand jury 
which had before them tin* books, papers, and records, and 
used them against the defendant in their investigation and 
consideration of the matters set forth in the indictments. 
I lie mere lapse of time could not obliterate from the minds 
of the grand jurors the effect which this illegal evidence 
ha«l upon them. Nor could it cure the harm resulting 
to the defendant by reason of the illegal use of the books, 
papers, and records if. a.- we contend, they could not be 
used against him under the provisions of this section. In 
other words, it the use of these books, papers, and records 
before the grand jury was illegal under the provisions of 
section 800. the repeal of that section did not have the 
effect of legalizing the use which had been made of them. 

In the oft-quoted language of Mr. Justice Miller of the 
Supreme Court of the United Suites "it must appear so clear 
"* to he beyond doubt" that use of the bankrupt's books by 
the grand jury "did not prejudice and could not have 
prejudiced the right of the defendant. v 

Deery rs. Cray, 5 Wall., 795. 

(See also Digest U. S. Sup. Ct. Hep., vol. 1, p. 071, 
notes 497(1, 4971.) 


1 his question has, we submit, been conclusively deter- 

•/ 

mined by this court in the case of 

Frisby vs. United States. 35 App. 1). C., 513. 

In that case frisby had been indicted for forgery. At 
the* trial there was offered in evidence a certain contract 
which had been tiled by Frisby as an exhibit to his answer 
made to a bill in equity tiled against him. Objection was 
made to the offer of this paper in evidence on the ground 
that it was inadmissible under the provisions of section 860. 
The court overruled the objection and admitted it in evi- 
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dence. The trial resulted in Frisby’s conviction, and he 
appealed to the Court of Appeals. Pending his appeal in 
that court, section 880 was repealed. 

It was contended in argument by the Government that 
in view of the repeal of that section the court need not con¬ 
sider whether the evidence was incompetent while section 
800 was in force, and that tlie repeal of the section was not 
an ex post facto law. The court in its opinion, page 518. 

savs: 

« 

“Our attention has been directed by the Govern¬ 
ment to the fact that section 880, since the trial of 
this case, has been repealed, and the point is made 
that on this account it is not now necessary to con¬ 
sider whether the evidence complained of was in¬ 
competent prior to the repeal of said section. 
Whether the act repealing said section is an ex post 
facto law as to this case is not now before us. Tt 
being clear, however, that the judgment of convic¬ 
tion was the result of error, it is our duty to reverse 
that judgment." 

There is nothing before the court to show that these 
books, papers, and records were taken before the grand jury 
subsequent, to tin* repeal of section 880. If that be a fact 
and important in tin* consideration of this question, the 
Government should have raised it by an appropriate plead¬ 
ing in this case. As the record now stands, at the time the 
books, papers, and records were before the grand jury sec¬ 
tion 880 was in force and they were taken before the grand 
jurv in violation of the provisions of that section. 

Therefore, we submit, if the court holds that these books, 
papers, and records could not be used against the defendant 
before the grand jury while section 880 was in force, it 
must necessarily hold that the indictments in these cases 
were found in violation of the defendant’s rights under that 
section, and the indictments should be quashed. 
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III. 

U ® e f defendant ’ 8 Private books, papers, and 
rds before the grand jury, as set forth in the 

pleas m abatement, was in violation of the constitu- 
tional rights of the defendant. 

Amendment IV of the Constitution provides: 

'•"to it id it of the people to he secure in their 
p rrotis . houses. | hi pers and effects, against unreason- 
x'mi'hc- and seizures, shall not he violated.” 

Amendment V of the Constitution provides: 

Nor shall any person lie compelled in anv crimi¬ 
nal case to he a witness against himself.” 

I tie principal case dealing with this question is the de¬ 
cision of the Supreme Court of the Cnited States in 
llovd rtt. The I'nited States. IK! U. g 

This case arose under the customs revenue laws and was 

instituted for the seizure and forfeiture of thirtv-four eases 
plate glass. 

At the trial of the ease there was offered in evidence an 

' " li,,le . 1,0 ,,Mnrt pursuant to the provisions 

o se< "on ., of the act of June 1874. directing Bovd to 
produce the invoices for the goods seized. 

I he statute provides that in the event of failure or refusal 
to pioduee the invoice m ohedience to such order, the alle- 

S:r , ' O, "r 0 ' , , i " . . for *“«* order shall he 

taken as confessed, unless the failure to produce shall he 
explained to the satisfaction of the court 

Koyd produced the invoice hut objected to its being 
offered evidence, claiming that the statute in so far as it 
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compelled the production by him of evidence to be used 
against him was unconstitutional and void. 

The court so held. 

In the course of his opinion in that case Mr. Justice 
Bradley says, page <>33: 

“We have already noticed the intimate relation 
between the two amendments (4th and nth). 1 hey 
throw great light on each other. For the ‘unreason¬ 
able searches and seizures’ condemned in the Fourth 
Amendment are almost always made for the purpose 
of compelling a man to give evidence against hinc-elf, 
which in criminal cases is condemned in the fifth 
Amendment: and compelling a man ‘in a criminal 
case to he a witness against himself.’ which is con¬ 
demned in the Fifth Amendment, throws light <>n 
the question as to what is an ‘unreasonable search 
and seizure’ within the meaning of the fourth 
Amendment. Am* ire have been unable to perceive 
that the seizure of a man's private book* and papers to 
be axed in evidence apainst him is sabxtantialhj differ¬ 
ent front romp-edinfj him to be a witness a (pi i list 
bin,self. We think it is within the clear intent and 
meaning of those terms. 

Again, at page <>31. he says: 

“And anv compulsory discovery by extorting the 
party’s oath, or compelling the production of his 
private hooks and papers, to convict him of crime, or 
to forfeit his property, is contrary to the principles of 
a free government. It is abhorrent to the instincts of 
an Englishman: it is abhorrent to the instincts of an 
American. It may suit the purposes of despotic 
power: but it cannot abide the pure atmosphere of 
political liberty and personal freedom. 

The extended quotations by the court from Lord Cam¬ 
den’s opinion in Entick vs. Carrington et al ., and the 
hearty approval thereof indicate the wide scope which the 
Supreme Court intended these amendments should thereafter 

have. 




I 1h* decision in the Boyd case was cited with approval in 
Connselman rx. Hitchcock. sn/rra. 

1 he piinciplc laid down in the Boyd ease was again rccog- 

nized hv the Supreme Court of the United States in the ease 
of 

Wilson vx. I'nited States (not yet reported). Nos. To!). 

760, and 76S, October term, 1910. 

decided by that court at the last term. 

In this case a sul>p<ena tlncex tecum was directed to the 
1 nited States \\ ireless Telegraph Company, a corporation, 
requiring it to produce certain hooks and letters before the 
gland jury. The subpcena was served on Wilson, as president 
of the corporation. Tie declined to produce the hooks, not¬ 
withstanding the corporation was willing to have them pro¬ 
duced. on the ground that they contained matter which 
tended to criminate him. 

The court held that inasmuch as these hooks were in his 
possession as an officer of the corporation he could not assert 
his constitutional privilege against their production. 

The court in its opinion says, page 7: 

“The rule laid down in tin* case of Boyd rx. United 
States, 116 l . S., 616. has no application here. In 
that case, an information for the forfeiture of good- 
under the Customs Act of dune '>•>. 1S71. it was^hcld 
that the enforced production *of the private hooks 
and papers of the owner of the goods sought to he 
forfeited, under the provisions of section A <»f that 
act, was ‘compelling him to he a witness against him¬ 
self within the meaning of the Fifth Amendment.* 
and was also ‘the equivalent of a search and seizure— 
and an unreasonable search and seizure—within the 
meaning of the Fourth Amendment.’ ” 

Again, at page 8 of the opinion, in discussing Wilson's 

privilege against self-crimination, the court saws: 

« 

“Undoubtedly it also protected him against the 
compulsory production of his private books and 

papers.” 
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The court holds that the books sought to he obtained were 
not the private books'and papers of Wilson, hut were the 
hooks and papers of the corporation; that Wilson held them 
subject to corporate duty, and that he could not assert any 
personal privilege with respect to them. 

In I nited States vs. Mills, 1S5 Fed. Hep., 318, the de¬ 
fendants were indicted for conspiracy to defraud the I nited 
States of money due or to become due upon a case of mer¬ 
chandise imported from a foreign country by means of a 
false ami fraudulent invoice. 


They were arrested upon a lu nch warrant, and at the time 
of their arrest their place of business was searched by the 
marshal, who seized and removed from the premises a large 
number of books and papers. These were turned over to 
the I’nited States attorney. The defendants petitioned the 
court to compel the district attorney to return the books and 
papers to them. The district attorney answered that the 
hooks and papers disclosed < vidence of further offenses, as to 
irhich he teas ahont to advise the (fraud jar;/ that farther in¬ 
dict meats chare/in;/ additional offenses than those contained 
in the indictment (dread;/ found ronfd he found. 

The court, in directing tin* return of the hooks and papers, 
savs: 


‘‘It may be highly desirable, from the point of 
view of a prosecuting officer, that some such com¬ 
prehensive seizure of a person s hooks ami papers 
should he had: the trial of an offense charged may 
be thus facilitated, and it may be easier to discover 
that the same person has been guilty of other simi¬ 
lar offenses. It may promote the ends of justice that 
the right to search and seize should he strengthened 
rather than impaired. It may lx* that there is ‘much 
less danger of doing injustice to the individual than 
there is in overlooking the obligations of those in 
authority to organized society.* Opinions will differ 
as to which is the wiser public policy. But whatever 
may be one’s individual opinion, it is difficult to see 
how a subordinate Federal court can sustain such a 
wholesale seizure as we have here, so long as the 





decision of the Supreme Court in Boyd vs. U. S. 
(1J0 l S., (>lb) remains unreversed and unquali- 
ned. It certainly has never been revised and the 
subsequent decisions of the Supreme Court in which 
it has been referred to do not indicate that the prac¬ 
tice followed in this case should be approved. In 
Adams ex. New York (15)2 V. S., 58o) the court is 
careful to point out that the only question before it 
was to the introduction in testimony of papers found 
<>n defendant s premises at the time of his arrest; that 
the Supreme Court of New \ork. before which de¬ 
fendant was tried, was not called upon to issue process 
ol uny order calling for the production of 

the private papers of the accused, nor was there anv 
question presented as to the liability of the officer 
for wrongful seizure, or of the plaintiff in errors 
ri #ht to resist with force the unlawful conduct of 
the officer/ ” 

I he district attorney refused to turn over the books and 
papers and was committed for contempt. Thereupon he 
>ued out a writ of error to the judgment of commitment and 
also sued out a writ of habeas corpus. The writ was dis¬ 
charged and from the judgment discharging the writ an 
ap|ieal was prosecuted to the Supreme Court of the Cnitcd 
States. This court dismissed both eases for want of juris¬ 
diction. Wise vs. Ilenkel (not yet reported), Xo>. <m;;| and 
9b4. October term, 1910. 

The case of U. S. vs. Wont/ Quony Wuny. i»4 Fed.. N.T_\ 
decided by Wheeler, I). J. (Vermont), in 1S99. was a pro¬ 
ceeding for deportation of a Chinaman. “The Government 
produced letters written in Chinese, said to have been handed 
by the appellants to an employee of the Government, who 
passed them to customs officials, who opened, kept, and have 
offered them in evidence, and which, being interpreted, are 
"aid to show bad faith in the claim made by appellants and 
to go far towards overthrowing it. They are objected to as 
having been procured by unreasonable seizure.” * * * 

“The opening of the envelopes and taking these letters from 
them was a seizure of papers of the appellants that was un- 
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reasonable, an<l contrary to the spirit of these amendments; 
and such papers, procured in that way, cannot be used in 
evidence against persons from whom they are procured 
without violating the protection afforded by the amend¬ 
ments to all persons in the country. It has been said that 
the manner ot obtaining such evidence, whether bv force 
or fraud, does not ailed its admissibility, but these con¬ 
stitutional safeguards would be deprived of a large part of 
their value if they could he invoked only for preventing the 
obtaining of such evidence, and not in protection against 
its use.” 

In Blum vs. State, f>l Atl. Rep., *20; 94 Md., the de¬ 
fendants were indicted, tried, and convicted. Prior to their 
indictment the defendants had been engaged in business. 
A receiver was appointed to take charge of the business, and 
this receiver took possession of the books of account kept bv 
the defendants in the conduct of their business. Over the 
objection of the defendants these books were received in 
evidence at the trial. 

Upon appeal the Court of Appeals of Maryland, relying 
largely upon the decision in the Boyd case, reversed the 
judgment of the lower court, and held that the receipt in 
evidence of such books was in violation of the defendants 
rights under the Fourth and Fifth Amendments of the Con¬ 
stitution of the United States and the Bill of Rights of 
Maryland, article 2*2. The principle contended for is ex¬ 
haustive! v discussed in the opinion of the court. 

In disc ussing the effect of the order appointing the re¬ 
ceiver the court says: 

“The effect of the order, upon the ad mission of the 
/took* in- this cone, con /tore no other or (/renter effect 
than an express order directed to the traverser#, if 
there were no receivership, connnandi np them to 
produce these hooks and papers to he used in evidence 
for the State.” 
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I lie ( lilted States Circuit Court of Appeals (Justices 

l.urtou. Day, and Severed* ). in the case of McKniglit i'x. 

I tilted States, i 15 Fed. Hep., !l72, relying upon the prin- 
established in the Boyd ca.-e. held: 

*1 bat to permit a demand to be made on the de- 
temlanl in a criminal ease, in the presence of the 
jury, to produce a paper or document, containing in- 
criminating evidence against him, is a violation of 
the immunity secured to him by the Fifth Amend¬ 
ment to the Constitution, providing that no person 
m uny criminal case shall be compelled to be a wit¬ 
ness agamst himself, wen though no or,hr for the 
gro, uctmn of the pujur is noole, and the demand is 
mnde solely because of its supposed necessity to au- 
tnonze the introduction of secondary evidence.” 

11 it be a violation of the constitutional rights of a de¬ 
fendant to demand, in the presence of the jury, the produc- 
110,1 of or documents containing incriminating evi¬ 

dence against the accused, how much more is it « violation 

o| [liM inivdege to actually introduce in evidence before a 
jury such papers and documents. 

hi People i'm. Swartz and Greenberg, 8 Am. Bkcv. Rep.. 
1 < s i (Ill.), it was held that: 

-Rooks and papers, taken possession of bv a re¬ 
ceiver, appointed J»y the bankruptcy court, cannot 
U* used in a criminal prosecution against, persons 
1 oi 1 1 whose possession, custody or control the books 
were taken. 

It is argued by the attorneys for the Government that 
the principle announced in the Boyd ease has been modified 
by the decision of the Supreme Court in the case of 
Adams vm. United States, 192, U. S., 585. 

This contention is opposed to the express declaration of 
that court to be found at page 597 of its opinion, where it 
says: "We have no wish to detract from its authority.” 
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In this case the defendant was charged with having in his 
possession certain gambling paraphernalia used in the game 
commonly known as policy, in violation of the penal code 
of New York. 

In the execution of a search warrant officers of the law 
found in the office of the defendant and took possession of 
about :>.">()() policy slip**. They also took certain other 
papers, which were received in evidence against the defendant 
at the trial, over objection, for the purpose of identifying 
certain handwriting of the defendant upon the policy slip"*, 
and also to show that the papers belonged to defendant and 
were in the same custody as the policy slips. The court 
held there was no violation of the provisions of the Fourth 
and Fifth Amendments to the Constitution, because. fir-1, 
the execution of the search warrant was not an unreasonable 
search and seizure within the meaning of the Fourth 
Amendment : and. secondly, because the pa|>ers taken, other 
than the policy dips, were not criminatory in themselves, 
and. as the defendant did not take the stand and was not 
compelled to testifv concerning them or make any admis- 
don> about them, he was not compelled to incriminate him¬ 


self. 

In a consideration of this case it must he borne in mind 
that the taking of the papers, afterwards used as evidence. 
teas sim altain ous irith <iikI nut u rail // (jreie out of the nr re si. 

This i> the distinction between the Adams case and the 
Boyd case, a distinction entirely overlooked in the only two 
cases cited by the attorney for the Government in support 
of his contention. 

It is clearly made in the Boyd case, the court saying, at 
page 624: 


"It is manifest th/it there is « total u nlilceness of 
these otiieiul arts ami proeeedingx to that irhieh is non' 
under eon si < 1 era t i o n. ’ 


So in the ease of 
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State rx. Sheridan, 121 Iowa, 104. 

"; c "° l,rt ll*o right to K'izc paper.' in the execution 

Of a search warrant to he nsc.l in evidence against the ac¬ 
cused. Hut. reiving upon the decision in the Boyd case, it 
holds that where such evidence was obtained by a palpable 
abuse of judicial process it was inadmissible. To hold such 
evidence admissible would, says the court, •'emasculate the 
constitutional guaranty, and deprive it of all beneficial force 
or effect m preventing unreasonable searches and seizures.” 

The questions involved in the Adams case are vastly 
different from those involved in the Bovd case, and in view 
of the express declaration of the court in the Adams case 
that it did not wish to detract from the authority of the 
Bovd case, and the affirmance of the principle of the Boyd 
case bv the decision of the court in the Wilson case, it can¬ 
not be argued with any degree of force that the law of the 
I>oy<] case does not stand today. 

I * 10 ( * n>os ( ; f 1,1 /v Kerrch rx. V. S.. 171 Pod.. 3B(>. and 
Stato rx. Strait. 04 Minn.. 384. arc opposed to our conten¬ 
tion. 

Hut these decisions are based upon the Adams case and. 
wo respectfully submit, arc predicated of a misconception of 
wliat was decided in that case. They are in direct conflict 
will, the decision of the Court of Appeals of Maryland in 
tbe Blum case, tlic decision of tbo Illinois court in People vs. 
Swartz and Greenberg. and do violence to the principles laid 
down by tbe Supreme Court in tbe Boyd and Wilson cases. 

The only other authority relied upon by the attorney for 
the Government is Wigmore on Evidence. 

.Mr. Wigmore in his great work does not content himself 
with disagreeing with what lie terms the dicta of the Su¬ 
preme Court in the Boyd case, but says that in that case 
“‘the seeds of a dangerous heresy were sown.” 

Notwithstanding thi«* severe condemnation by Mr. Wig- 
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more, the Supreme Court in the Wilson ca.se, supra, again 
took the liberty of disagreeing with him. 

Mr. Wigmore lays down the rule that where a corporation’s 
misconduct involves also the claimant’s misconduct, or where 
the* document is in reality the personal act of the claimant, 
though nominally that of the corporation, the disclosures 
are virtually his own, and to that extent his privilege pro¬ 
tects him from producing them. 

Hut as heretofore shown in a discussion of the Wilson case, 
the Supreme Court by it- decision adopted a contrary view. 

Again. Mr. Wigmore says that where documents or chat¬ 
tel' are obtained from the person's control without the use 
of process against him as a witness, they are not within the 
-cope of the privilege and may he used evidentially. Or, as 
stated by the attorney for the Government at page 12 of his 
brief: “But if. on the other hand, the hooks and papers of a 
person came into the possession of a third person, whether 
rightfully or wrongfully, the production and use of those 
papers in a criminal proceeding against the owner is not a 
violation of his constitutional privilege.” 

Let us examine this position of Mr. Wigmore and the 
attorney for the Government in the light of the situation 
of the defendant in this case at the time the hooks got into 
the possession of the receiver. 

On the one hand he was confronted with an order direct¬ 
ing the receiver to take possession of the hooks, papers, and 
records. A refusal to deliver up these books and papers to 
the receiver would have rendered him liable to prosecution 
as for contempt. 

On the other hand section 8H0. K. S. U. S., was in force. 
This section wa- intended to safeguard and protect the de¬ 
fendant from the use of his books, papers, and records 
in any criminal proceeding. Tt provided that they should 
not f>c given in evidence, or in any manner used against him 
or ft is property or estate in any crim inal proceeding. 

Can it he said if under these circumstances the defend¬ 
ant’s books, papers, and records passed from his possession 


to the custody of the receiver, that that mere change of 
possession wiped out and entirely extinguished the consti¬ 
tutional privilege of the defendant? Or that he was there¬ 
after precluded from raising the question of his constitu¬ 
tional privilege? 

We submit that this position of Mr. Wigmore and the 
attorney for the Government is untenable in the light of the 
decision of the Supreme Court in the ease of 

In re Harris (not yet reported). Xo. Ido, October 
Term, 1910. 

In this case the District court protected the bankrupt in 
hi' constitutional privilege against the use of his hooks in the 
ho it its of o receiver . by providing in its order that they 
should not he used in any criminal proceeding. This pro¬ 
vision the Supreme Court denominates a “pro/ierlif careful 
provision.” 

We shall refer to this case more at length in the next 
branch of our argument, 

A careful review of the cases discussed in support of our 
third proposition demonstrates, we submit, that the use made 
of the defendant's hooks, papers, and records, as set forth 
in the pleas in abatement, was in violation of his constitu¬ 
tional rights. This being so. under the authorities set forth 
in support of our first proposition the indictment must he 
quashed. 

IV. 

The defendant has not waived his constitutional 
privilege. 

It is contended hv counsel for the Government that inas¬ 
much as the defendant did not set up his constitutional 
privilege at the time the receiver took possession of his 
hooks, papers, and records, lie thereby waived his privilege 
and lost it forever. 
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A review of the eases cited in support of this contention 
discloses that: 

In re Kanter. 117 Fed., 350, 

the court held that where defendants were under indict¬ 
ment in a State court they could not he compelled to turn 
over to a receiver hooks containing criminating evidence. 

In re Ilark, 136 Fed., 986. 

In re Hosenblat, 143 Fed., 663. 

In these cases it was held that bankrupt must produce 
hooks claimed to contain criminating evidence in order that 
the court may determine whether the plea is well founded. 

In re Hess, 134 Fed., 109. 

It wa> held that the bankrupt was entitled to plead his 
constitutional privilege against an application to compel 
him to produce hooks containing criminating evidence for 
examination, in so far as they, in fact, contained criminat¬ 
ing evidence. 

lint this is not holding that he mnxt. do so under penalty 
of forever thereafter being precluded from so doing. 

In re Harris, 164 Fed.. *29*2. 

It was held that if upon the production of such hooks it 
appears that they contain criminating evidence the court 
may make such order as will protect the bankrupt from its 
use in any criminal case. 

\j 

The only case supporting the appellant’s contention of 
waiver is that of 

In re Tracy, 177 Fed. Hep., 532. 

In this case an application was made for an injunction 
against the district attorney of New York County, enjoin- 
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mg him from offering in evidence the hooks of the peti¬ 
tioner, an adjudicated bankrupt, before the grand jury or 
in any criminal case. 

J lie court held that when the bankrupt surrendered his 
hooks to tlie trustee he waived his constitutional privilege 
basing ns holding upon the ground that the surrender of 
ll.e books by the bankrupt in itself constituted a waiver and 
further that the bankrupt was chargeable with notice that the 

biKiks m the custody of the trustee might be used in a 
criminal proceeding. 

I he Court of Appeals of .Maryland in tlie liluni case 
lloldt ‘ airw-lly contrary to the Tracy case; and it is re¬ 
spectfully submitted the reasoning of tlie court in the Blum 
ca.se is much more logical and reasonable than that of the 
court in the Tracy case, and will appeal with much greater 
mrce to tlie minds of this court. 

The court in its opinion says: 


But it i> not correct to say that the books had 
been voluntarily turned over to the receivers for the 
purpose for „■/„«•/, they or, sought to be used if 
we sl.ould grant for the sake of argument all that 
ilia) be fairly implied iron, the fact that the pro¬ 
ceeding for receivers was by consent, the fact would 
leinain that the books were surrendered under the 
order ot court, and what is far more important and 
indeed uta 1 to the determination of the question. 
In fuithei fact that it cannot for a moment be con¬ 
tended that the appointment of receivers contem- 
p a cd any criminal proceeding against the traversers 
and that they can therefore, he held to have waived 
an) constitutional privilege in their defense The 
purpose of a receivership is the preservation and 
proper disposition of the subject of litigation The 
receiver is not the representative of the State, nor 
even of tlie creditors, but the hand of the court whose 
control is exerted for tlie benefit of those ultimate^ 
lound entitled to the subject of litigation, and not to 
an the State til making out a ease in a criminal prose¬ 
cution. It cannot therefore be claimed that the 
older appointing receivers could give, or was designed 
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to give any such power over the books as is here 
claimed, or that it could operate to change a rule of 
evidence in the administration of the criminal law. 

To constitute a waiver, we respectfully submit, three ele¬ 
ments must exist: 

Knowledge of one’s rights; 

An intent to waive the rights; 

And, as the very term waiver imports, a voluntary act. 

7 4 / * 


In the case under consideration the situation is: 

That there is absolutely nothing in this record to show 
that at the time the receiver took possession of the defend¬ 
ant’s books, papers, and records, the defendant had the slight¬ 
est idea that criminal proceedings were contemplated against 

him; 

That the defendant was adjudged a bankrupt in an in¬ 
voluntary proceeding in bankruptcy; 

That the books, papers, and records were taken posses¬ 
sion of by the receiver pursuant to an order of court direct¬ 
ing him so to do; which order was tantamount to a positive 
direction to the defendant to surrender such books, papers, 


and records; 

That had the defendant refused to deliver up to the re¬ 


ceiver the books, papers, and records 
court he in all probability would have 


under the order of 
subjected himself to 


proceedings for contempt; 

That section 800, R. S. U. 8., in terms said to him, deliver 
up the books, papers, and records, they can never be offered 
in evidence or in any manner be used against you in any 


criminal proceeding; 

That these books went from the custody of the defendant 
to a receiver in bankruptcy, the hand of the court , whose 


possession was that of the court; 

That without the knowledge or consent of the defendant, 
the books, papers, and records, so in the custody of the 
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receiver, were taken before the grand jury and used against 
l,lm in procuring the indictment in this ease. 

Can H be said that the defendant in surrendering the 
possession of his books, papers, and records into the hands 
tlie coutl intended to waive his constitutional rights ' Is 

. not more probable that lie felt that the court would pro¬ 
tect linn m such rights? y 

Again safeguarded and protected as he was by the nro- 

hing 'at dl " 1 Tl‘ ^T 11 * 1 , ‘ ee ' 1 lherefor W '“ to do any- 
in hi ' e,e ,'" g “ poslUve u " (1 complete inhibit!,I,, 
TT r e UH I ° f Ule hooks, papers,and records 

other tl . ,‘ e L ' lUe atates ’ iURl there being none 

o he. than L n.ted State* courts in this District in which 

they might be offered in evidence or used against him in 

c linunal proceeding, was lie to assume that his rights under 

tuning that before any court official, be he receiver or 
t us ee in bankruptcy, or prosecuting officer, would violate 
so emphatic an inhibition of the statute, he would at least 
^ Xe notice ol his intention so to do so tl 

■night take such action as would protect him agaimMn'm 

at ° mw b >- - “ - 

his hooks, papers, and records ' X *“" ° f 

But the law of this case re^nectimr . 

"» M, in ,1,, Tracv 

r:r, - «*» *«» 

the last term, in the case of d States 

In re Harris (supra). 


In that case the bankruptcy court ordered Harris to He 
posit Ins books in the office of the receiver, bn, direc ted that' 
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the receiver was to use them and to permit them to be used 
only for the purpose of the civil administration of the estate 
and not for any criminal proceeding. 

It was further ordered that in case of subpoena or other 
process to the receiver for their production, he should notify 
the bankrupt, to the end that the bankrupt might have an 
opportunity to raise the question of his constitutional privi¬ 
lege. 

The bankrupt petitioned the Circuit Court of Appeals to 
revise the order, and that court certified to the Supreme 
Court the question whether the order was a proper exercise 
of the authority of the bankruptcy court. 

In answering the question in the affirmative, the court, 
speaking through Mr. Justice Holmes, says: 

“If the order to the bankrupt, standing alone, in¬ 
fringed his constitutional rights, it might be true 
that the provisions intended to save them would be 
inadequate and that nothing short of statutory im¬ 
munity would suffice. But no constitutional rights 
are touched. The question is not of testimony, but 
of surrender—not of compelling the bankrupt to he 
a witness against himself in a criminal case, present 
or future, but of compelling him to yield possession 

of property that he is no longer entitled to keep. 

* * * 

“In the properly careful provision to protect him 
from the use of the books in aid of prosecution the 
bankrupt got all he could ask.” 

If, as contended bv the counsel for the Government and 
held in the Tracy case, supra, the surrender of the books to 
the receiver operated as a waiver of the bankrupt’s constitu¬ 
tional privilege and precluded him from thereafter pleading 
it, why did the bankruptcy court by its order admonish the 
receiver, in the event of subpoena or other process to him to 
produce the books, to notify the bankrupt, to the end that 
he might have an opportunity to raise the question of his 
constitutional privilege? Why the written admonition to 





the receiver not to use or permit the hooks to he used in anv 
criminal proceeding? 

I here was | at that time | no constitutional right involved, 
says Mr. Justice Holmes, in the surrender of the books to the 

receiver, nor wa< 'I' 0 <| |les, ' ,, n of compelling the bankrupt 

lo l»e a witness against himself in n criminal ease, present 

or future, involved. That, being so, there was .lecessity. 

if indeed there was opportunity, for the defendant to plead 
or set up his constitutional privilege at that time. 

Narrow construction should not ho resorted to to deprive 
a defendant of his constitutional rights: nor should a de¬ 
fendant he held to have waived such rights unless it is made 
absolutely clear that such waiver has occurred. A right im¬ 
portant enough to he made constitutional should he safe¬ 
guarded. protected, and adhered to. 

Tn this connection we quote again from the opinion of 
3lr. Justice Bradley in tin* Boyd ease: 

‘'Cnnstitutinmd provisions for the security of per¬ 
sons and property should he liberally construed. A 
close and literal construction deprives them of half 
heir efficacy, and leads to gradual depreciation of 
1 , 'f " consisted more in sound than in 

mi tstanoe. It is the duty of courts to he watchful 
for the constitutional rights of the citizen, and against 

any stealthy encroachments thereon. Their motto 
should he ohsta princtpiis.” 

Tn conclusion we call the court’s attention to the language 
of Mr. Justice Day in the ease of MeKnight rs. United 
States, supra, at page 081 of the opinion: 

“A perusal of the decisions of the Supreme Court 
shows that no constitutional right has been the sub¬ 
ject of more jealous care than that which protects 
one accused of mine from being compelled to give 
testimony against himself. The right to such pro¬ 
tection existed at the common law. and was carried 
into the Constitution, that the citizen might be for- 
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ever protected from inquisitorial proceedings com¬ 
pelling him to bear witness against himself of acts 
which might subject him to punishment.” 

It is respectfully submitted there is no error in the record, 
md the judgment of the court below should he affirmed. 

II. PRESCOTT GATLEY, 

Attorney for Appellee. 

SAMUEL MADDOX, 

Of Counsel. 
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